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(1). 


COER oY 


CHAP. I. 
The Queſtion ſtated ; and general Preju- 


dices removed. 


HE 2zeſtion 1n debate, as it.is ſta- 
b | ted by the Authour of the Letter, 
| 1s, Whether the Biſhops may be pre- Leer p. 1. 
ent and Vote Judicially in Capital Caſes, 
ihich come to be judged in Parlament, ei- 
[ther in giving the Judgment it ſelf, or in 
|reſolving and determining any circumſtance 
\preparatory and leading to that Judg- 
\anent £ 

. For our better proceeding towards 
Fa Reſolution of this Queſtion, it will be ne- 
= to take notice of ſome things 


granted on both ſides, which may pre- 
ent needleſs diſputes, and be of great 
uſe in the following Debate. E: 
{ TI. Itis granted, That the Biſhops do fit in Len. p. 93. 
Parlament by virtue of their Baronies, and 
are bound to ſerve the King there. And 
tone part of the Service due to the King 
there, is fo ſit in Judgment : for the Ar- 
hour of the Book entitled , The Juriſdic- 
tion of the Houſe of Peers aſſerted , proves 
A 3 At 


(2) 
at large, that the Right of Judicature be- 
longs to the Barons in Parlament; and 
that the Lords Spiritual have a conſide- 
rable ſhare therein , appears by this paſ- | 
ſage, in the T3zle-page of that Book, tran(- _ 
lated into Ezelifh. 

The Judgment of the Lords Spiritual and 
Temporal is according to the Oſe and Cu- 
ſftom of Parlament. 

The Oſe and Cuſtom of Parlament is 
the Law of Parlament. 

The Law of Parlament is the Law of 
England. C1 
The Law of England is the Law of the 
Land. | 

The Law of the Land is according to 
Magna Charta. . 

Therefore the Judgment of the Lords | 
Spiritual and Temporal is according to 
Magna Charta, | 

Some Rzght then of Judicature in Par- * 
lament the Biſhops have by Magna C harta:") 
which, whatever it be, is as much theirs * 
by that Charter as any Right of Tempo- / 

'] Perfons 3 and cannot be invaded or y 
aken from them without breach of that | 
Charter, any more then the Rights of the | 
Lords Temporal, or of any other Perfons | 
whatſoever. But how far that Right doth 
cxtend, is now the thing in Queſtion. : | 
2, It 


$ 
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(3) 

2. It is not denied, that the Biſhops 
do fit in Parlament by the ſame kind of 
Writs that other Barons do. They are ſum- 
mon'd to adviſe and debate about the 


great and difficult Afﬀairs of the Kingdoms 


cum Prelatis, Magnatibus &+ Proceribus 
didti Regni noſtri Anglig colloquinnt has 
bere & traGatum 1. e. to joyn therein 
with the Biſhops and other Lords of the 


Kingdom. So that by the King's Writ 


of Summons they are impower'd and re- 
quir'd to confer and treat of all the 
weighty Affairs that ſhall be brought be- 
fore them. And no Inftance is ſo cauch 
as offer'd to be produced of any Writ 
wherein the King doth limit and reſtrain 
the Biſhops, any more then any other 
Lords of Parlament\, as to any matter of 
Conſultation, or Point of Judicature, 
belonging to that Houſe. They have 
then by their 7/rit of Sunzmons as good 
right to fit in all Caſes, as in any : and 
ſince the other Lords by their Writs are 
ſummoned to advife with the Prelates in 
all matters that ſhall come before them, 
without limitation, it is not to be con- 
ceived how this can be done, if the Bi- 
ſhops in ſome of the moſt important De- 
bates be excluded. - 
3. It is yielded, That if the Houſe pro- 
A 4 ceeds 


be 


Lett. Þ. 66, 


(4) 
ceeds 1n a Legiſlative way by paſling Bills 
4 Attainder, the Biſhops have a Right to 
it and Vote therein as well asother Lords : 
at theſe it 1s ſaid , that the Biſhops are or 
ſhonid be all preſent at the paſſing of them, 
for then they a as Members of the Houſe 
of Lords in their Legiſlative capacity. But 
men do as certainly die that are condem- 
ned inthe Legi/latzve, as in the Judicial 
Way. . Isnot this then really as much a 
Caſe of Blond as the other ? If the Bi- 
ſhops ſhould give their Votes in the Le- 
2iſlative way to condemn a Perſon for 
Treafon, and yet think they had not Vo- 
ted in a Caſe of Bloud 5 they would then 
indeed be like Chaxcer's Frier, mention'd 
by the Azthorr of the Letter, that would 
have of a Capon the Liver, and of a Pig 
the Head, yet would that nothing for him 
ſhould be dead. Doth a Bill of Attainder 
cut of a man's Head without making it a 
Caſe of Blond 9 There can be then no 
objection now made againſt the Biſhops 
Right from any Canons of the Church ; 
for thoſe allow no ſuch diſtintion of pro- 
ceeding in the Legifative, or Judicial 
Way. And the late Authour of the Pee- 
rage and JuriſdiFion of the Lords Spiri- 
tral doth grant, that the' Canons do pro- 
hibit the Biſhops voting in Bills of Attain- 


der, 
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der , as much as in any Caſe whatſoever. 
But we are not to ſuppoſe a Perſon of 
ſuch abilities as the Authonr of the Letter, 
would go about to exclude: the Biſhops 
from their Right of Voting in a Judicial 
way in Caſes Capital , unleſs there were 
ſome great appearance of Law on his fide; 


becauſe he profelles ſo great 2 Deſere that Lettep» 2, 3- 


Right may prevail ; and that his deſign in 
writing was, to ſatisfy himſelf and others 
where that Right js. Thediſcovery where- 
of is our preſent buſineſs. Yet before 
the Authour of the Letter comes to a cloſe 
debate of the matter of R724, he lets fall 
ſome general [-ſiruations to create a pre- 
jaudice 1n the Reader's mind, as to the Bz- 
ſhops meddling at all in Secular Afﬀairs, as 
though it were inconſiſtent with their 
FunGion, and with ſome paſſages in the 
Imperial Law. And becauſe men may 
ſometimes doe more harm by what they 
tell us they will not ſay,then by what they 
do ſay ;1t will be fittoprevent the danger 
of ſuch 1»ſinuations, before we come to 
conſider his Arguments. 


I. The firſt is, that meddling at all in Lex. p.s, 


Secular Aﬀairs ſeems to be the doing that 
which the Apoſtles declared they would not 
doe, viz. leave the Word of God,and ſerve 
Tables. But areall Perſons of Eſtates now 
bound 


Lerr, p. 85. 


C63) 
bound to part with them, as the Chriſti- 
ans then did 2 The ſerving of Tables was 
a full employment z and they who at- 
tended that Office were the Treaſurers of 
the Church, to diſtribute to every one 
as they judged fit , out of the common. 
Stock. Is it zo Service to God, to doe Ju- 
ſtice, and toſhew Mercy? to attend upon 
the publick Afﬀeairs of the Kingdom, when 
they are called to 1t by their Sovereign ? 
Or are all Biſhops now in the ſame cir- 
cumſtances the Apoſiles were when the 
Chriſtian Church was to be planted in 
the World, and fo few perſons as the 


12 Apoſtles made choice of for that. 


Work? Is thereno difference to be made 
between a Church conſtituted and ſettled 
and incorporated into theCommonwealth, 
and one not yet formed, but labouring 
under great difficulties, and making its 
way through conſtant perſecutions ? 
May 1t not be as well argued, that Biſhops 


are not to ſtay in one Countrey, nor to. 


have any fixed habitation, becauſe the 
Apoſtles pailed from place to place prea- 
ching the Word of God 2 Doth notthe 
Authour of the Letter himſelf contelle, 
that the Clergy are one of the Three Eſtates 
of the Kingdome and by the 48 Eliz. 1. 
the Clergy are called one of the greateſt 

States 
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(7) 
States of this Realms. And is there not 
then great Reaſon, that thoſe who are the 
chief part of it,as he confeſleth the Biſhops 
to be, ſhould have a ſhare in affairs that 
concern the whole Nation ? And weuld 


'1t not ſeem ſtrange to the Chriſtian 


World, that we alone of all the Kingdoms 
of Exrope ſhould exclude the Biſhops from 
having an equal Intereſt - with the other 
Eſtates in Parlament ? For it were caſy 
to prove from unqueſtionable Teſtimo- 
nies, that as ſoon as the Chriſtian Reli- 
gion was well ſettled in any of theſe Nor- 
thern Kingdoms, the Biſhops were ad- 
mitted into all the publick Councils : 
and have ſo continued to this day, where 
the Convention of the Eſtates hath been 


. kept up; Bohemia onely excepted ſince 


the days of Sigiſnornd. 


[ begin with France, where Hincmarns ,;mr. x 
ſaith, there were two great Conncils every jiſt. de Ordl- 
year - one of the States of the Kingdom, for * *4latit. 


ordering the Aﬀairs of the enſuing year, and 
redreſſing of Grievances 5, and in theſe the 
Biſhops were always preſent : and the other 
of the King's Council, which managed the 
intervening Aﬀairs and into this the 
chief of the Biſhops were choſen, It were 
endleſs to repeat the ſeveral Parlaments 
in France jn the time of the Merovin- 

$14 


(8) 
#ian and Caroline Race , wherein Laws 
were paſſed, and the great Affairs of the 
Kingdom managed by the Biſhops, No- 
blemen, and otherss Thoſe who have 
looked into the ancient Azrals and Cap- 
tulars of France, 'cannot be 1gnorant of 
this. There is one thing remarkable to 
our purpoſe in the famous Council of 
Frankford, which oppoſed the Worſhip of 
Images ſo ſtoutly, viz. that after the mat- 
ters of Religion were agreed, then, ac- 
cording to the Cuſtom of that Age, the 
other Eſtates being preſent, they procee- 
ded to other matters : and then Taſfz/o 
Duke of Bavaria was brought upon his 
Knees for Treaſon ; and the Cauſe of 
Peter Biſhop of Verdur was heard, who 
was likewiſe accuſed of Treaſon , and 
there purged himſelf. Concerning both 
which Caſes there are 2 Canons (till ex- 


+3 tant among the Canons of that Council : 


and in arother, the Biſhops are appointed, 
by conſent of the King, to doe Juſtice 1m 
their ſeveral Dioceſes. And that they 
had not onely a ſhare in the Legiſlative, 
but in the Judiciary part, appears by one 


. of the ancient Formule tn Marculphas, 


where it.is ſaid , that the King fſate'in 
Judgment #42 cum Dominis e&#* Patribus 
zoſtris Epiſcopis, vel cune plurimis —_— 

tibus 
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tibus noſtris 3 ( vel, in the language of 

that Age, 15 the ſame with @.) This was 

the Palatine Court , where Bignonins No. in Marc. 
faith the greater Cauſes were beard, the t- 287- 
King himſelf being preſent, (or the Comes 
Palatii, ) Epiſcopis & Proceribus ad(jden- 

tibus, the Biſhops and Lords ſitting in Ju- 
dicature together with him. And this was 

not onely the Original of the Parlament 

of Paris, as a ſtanding Court of Fudica- 

ture 3 but the like in Ezg/and was the 


' true foundation of the Sypreme Conrt of 


Fudicature 1n the Houſe of Peers. So 
that in the eldeſt and beſt times of Frarce, 
after Chriſtianity had prevailed there , 
neither conſultation about publick Afﬀeaire, 
nor adminiſtration of Juſtice were thought 
inconſiſtent with the Fun&ion of Biſhops. 
In $pair, during the Gothick Power, all 
the great Afﬀairs of the Kingdom, and 
even the Rights of their Princes, were 
debated and tranſated by the greateſt of 
the Clergy and Nobi/ity together 5 as may 
be ſeen in the ſeveral Councils of Toledo concil. To. 
m that time, in the caſe of Syuinti/as, S;- let. 4. ; 
ſenandus and others. And in one of 775 
them. it is ſaid, that after they had dif: 6. c. 17. 
patched matters of Religion, they pro- *:i2 74 
ceeded ad ceterarnm Canſarum regotia, to - pe : E 
the handling of other Cauſes. In the 13, mgmt 


f 4 Ef. 13, 
Conncil , 2. 


"LC EP 
Council of Toledo,the Caſe of Dmpeachments 
of Treaſon 1s brought in 3 and Rules ſet 
down for due proceedings therein. And 
yet from one of theſe Conncils of Toledo 
It is, that all the ſtir hath been made in 
the Ca2oz-Law about Biſhops not being 

preſent in caſes of bloud. 
In Germany, the firſt Laws that were 
| ever publiſhed were thoſe by Lotharins I. 
| | Rev. Aleman. i: Comitijs Regni, faith Goldaſtus 5 and 
pM there were preſent 33 Biſhops, 34 Dukes, 
| Aanrig. 72 Counts, beſides the People. And by 
| B.392 the Matriculation-Roll of the Statesof the 
| Empire, it appears what a great [ztereſt 
the Clergy have preſerved therein from the 
firſt times of the prevalency of Chriſtia- 
Arumz. d. #ity there. And Arumens, a confidera- 
Comitis ble Proteſtant Lawyer of the Empire, 
. Ty 4 faith, the B:hops of Germany fit in a dou- 
4 ble capacity in the Diets, both as Biſhops, 
and as Junces of the Empire. And he 
commends the prudence of that Conſtituti- 
0 with reſpe# both to Juſtice , and the 


| Honour and Safety of Religion. 
| Goldaſt. B= For the Kingdom of Bohemia, Golda- 


- 24000 fixs, a learned Proteſtant , faith, that 
there, as in all other well-conſtituted King- 
doms among Chriſtians , there were 3 E- 
ſtates, of Puyeiats, Nobles, «4 Com- 
mons :; 4nd this continued, he faith, __ 

toe 
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the time Chriſtianity was received, till the 
days of Sigiſmond. 

No ſooner was Chriſtianity received in 
Hangary , but their Princes , Stephan fortn. ; 
and L21iflaw, called their great Coun- © © © * 
cils of their Prelats and Nobles - and the 
Laws made in the Concilinm Zabolchiannm =_ m_ 
were paſled by the King , with all his 
Biſhops and Nobles, and with the-conſent 
of the whole Clergy and People. | 

In Poland, Starovolſcizs ſaith , that Scarovoile. 


f . . 1 olon. .25%« 
. their Anceſtours, after they received Chri-* * * 5 


; 
3 
x 

s 
% 
42 


ſftianity, ont of regard to Religion, gave the 
Biſhops 2he firſt place in the Senate 5, and 
admitted the Clergy to the great Offices of 

the Kingdom. . And Sigiſmond in his Con- yervure. 
fiitution ſaith, the States of Poland conſiſt - = __ 
of the 5ithops, Barons, ad Delegates, *** 5 
called Nuntii terreſtres. 

In the Norther:» Kingdoms, Adamns gm. © 
Bremenſis faith, that the Biſhops, after the Brem. deſitu 
People received Chriſtianity, were receivd TY 
into their publick Councils. And Loccenins Loccen. An- 
reckons up among the ſeveral Eſtates, the #4. S*0- 
Biſhops, Nobles , Knights, and Deputies © © © 
of the Country and Cities. And it ap- 
pears by the Hirdſtraz , or the ancient 7* Aulicum 
Laws of Norway, the Biſhops as well as Ne- ps, 6.J« 
bility were preſent in the Convention of the © 
States, and all publick Conncils. 


The 


(12) 


The like might be proved here in the 


Saxon times, from the Converſion of E- 


thelbert downward. This is ſo very evi- 


dent, that he muſt blind his eyes that 
doth not ſee it, if he doth but caſt them 
on the Hiſtory of thoſe times. 

Theſe thingsT have laid together with 
all poſlible brevity and clearneſs, that in 
one view we may ſeea conſent of all theſe 
parts of the Chriſtian World, in calling 
Biſhops to their publick Councils, and moſt 
ſolemn Debates; and how far they were 
from thinking ſuch Imployments 1ncon- 
ſiſtent with their Sacred FunGion, and 
charging them, that thereby they left the 
Word of God to ſerve Tables. - Neither can 
this be looked an as any part of the De- 
generacy of the Church , or the Policy 
of the Papacy; ſince, as the fore-cited 
Arumens (aith, they were admitted to this 
honour before the Papal Power was advan- 
ced 5 and were ſo far from carrying on the 
Pope's deſigns, that they were , in moſi 
Countries, the greateſt Oppoſers of theme. 
And when the Popes began to ſet up 
their Monarchy, their buſineſs was,to draw 
them off from meeting in theſe Councils, 
under ſeveral pretences of Caſes of Bloud, 
and other things ; the better to keep 
themin a ſole Dependency on themſelves. 


As 


(13) 
* As willappear by the following Diſcourſe. 
* 2. The next thing ſuggeſted is, that 


the Imperial Law doth forbid Clergy-men Lett. þ. 3,46 


' having any thing to doe with Secular mat- 
* ters, And for this a Reſtript of Hono- 
| rius and Theodoſps is mentioned, and a 
Decree of Fuſtinian. To which I anſiver, 
1. The Imperial Edi&s are not the Law 
of Ezgland. Our diſpute 1s abour a Right 
by our own Laws; which a Reſcript of 
| Honorins and Theodoſtus can neither give 
nor takeaway. What would become of 
the whole frame of our Government, 
: and of our juſt Rights and Properties, if 
- the producing of Imperial Edicts would 
| be ſufficient ro overthrow them? When 
the Biſhops once pleaded hard in Parla- 
; ment in behalf of an [wperzal Conſtitu- 
tion, lately adopted into the Canon-Law, 
the Anſwer given by all the Temporal 


Lords was, Nolumns leges Anglie mutare, Scar, Mer- 
' QUE huc uſque uſt tate ſunt &+ approbate. on DD 4 


They did not mean, they would make ** 
: noalterations in Parlament, for that ve- 
| ry Parlament did fo in ſeveral thin 


| but their meaning was, as Mr. Selde Wh Diſſert. ad 
| ſerves, that they owned neither Canon Flet. c. 9. 


| nor Imperial Laws here, any farther then 


| they were agreeable to the Laws of the 
. | Land. 


B 2. Tho 
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2. The Imperial Conſtitutions do give 
liberty to Church-men to have to doe in 
Secular Afﬀairs. The Emperour Conſtar- 
tine, whoſe Conſtitutions deſerve as 
great regard as thoſe of Hoxorizs and 
Theodoſins , to ſhew. his reſpe& to the 
Chriſtian Religion, permitted all men to 
bring their Cauſes before the Biſhops, 
| without ever going to the other Tribu- 
Soz, hiſt, nals, as Sozomen, a Lawyer of Conſtan- 
L.1..9 tinople, relates. And this is the true foun- 
dation of the Conſtitution De Epiſcopalz 
Judicio;, as Gothofred confeſleth. Which 
Capitul. Ca. 15 at large inſerted into the Capitulars, | 

15. © Lu- with a more then uſual introduction 3 
c. 281.ed, and made a Law to all the Subjects of the 
Lindend. Empire, Franks, Saxons, Lombards, Bri- © 
- youu ed. tons, &c. and therefore is more conſide- | 

altut7. . 
rable to theſe parts then a bare Reſcript 
of Hoenorius and Theodoſizs. And yet, 
Cod. ſuſt. de theſe very Emperours, in a Conſtitution of 
Fpiſc. 44- theirs, do fo far ratifie the Judgment of | 
it. 4, c,3, Biſhops upon Trial by conſent before *' 
them, that no Appeal doth lie from their ; 
Decree. What Reſcript then is this of | 
theirs which fo utterly forbids Clegy-men | 


having any thing to doe with publick ;: 
F unions, or things appertaining to the 


SAINT 22 ONS 


Court ? I ſuppoſe that Conſtitution of | ® 
Honorizs is meant, which confines the ( 


Biſhops 4 


: 
F 
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> : Biſhops Power to what coricerns Reli- 

1 _ gion; and leaves other Cauſts to the or- 

- _ dinary Judges and the Courſe of Law. 

s | But two things are well obſerved by Jac. 

4 + Gothofred concerning this Reſeript of Ho-.cod. Theo- 

e i Norims; 1, that it is meant of abſolute fo 6 _ 

o and peremptory Judgment without Ap. "©" & 5 

peal ; 2. that whatever is meant by it, 

not many years after, this Corflitution 

,- Was repealed by Honorizs himſelf, and 

}- the Biſhops ſentence made as abfolute as 

1; before. So that Hoxorins is clearly againſt 

þh him, if a man's ſecond judgment and 

5, | thoughts be better. | | 

3. The practice of the beſt men in thoſe 

2 | Ages ſhews, that they thought no Law 

.;. © In force to forbid Church-men to meddle 

e- + 1N Secular Aﬀairs : as might be at large 

pt | proved from the practice of Gregory Than Greg. Nyf. 

t, ©aturgs and S. Baſil inthe Eaſt ; of Sil- :#t. Gree. . 

a vanns Biſhop of Troas, of S. Ambroſe, S. Ars gocr. 2g 
of _ &#/tine, and others of the greateſt and « 37. Pe 

Yre | moſt devout Church-men of thoſe times, gg.”1. 

ejir | And S. Auguſtive was ſo far from thin- c. 24. 

|king it unlawfull,, chat in his opinion $5: 4.147 

\en |S-Paul commanded the Biſhops to doe it. conc. 24. 

ick | Conſtituit enim talibus Cauſes Eccleſtaſti- 

the 105 Apoſtolus Cognitores. And the lear- Jecs Grads 
of | ned Gothofred of Geneva faith, Mos hic in cod. Theed. 

the dfrequens & legitimus eundi ad Judices * A 

ops ; B 2 Epiſco- dicio. 


| 
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Epiſcopos. It was then a common and le- 
gal: prafice to go to Biſhops as to their 
Judges, Which would never have been, 
if there had been a Law in- force to for- _ 
bid Biſhops meddling in Secular Af- * 
fairs. 

4. The Emperours ſtill referved to 
themſelves the power of diſpenſing with 
their own Reſcripts,and the Canons of the 

Concil. Sar- Church. Therefore the Council of Sar- 

dic.c. 7. dica, when it prohibits Biſhops going to 
Court, excepts the Princes calling them . 
thither. Upon which Balſamor hath this / 

Note ;, that although the Canons probibit, 

yet if the Emperour commands, the Biſhops 

are bound to obey, and to doe what he com- | 

mands them 5, without any fault either in 
the Emperour or them. And in other . 

places he afferts the Emperour's power : 

of diſpenſing with the ſtricteſt Canons a- | 

gainſt Church-mens meddling in Secular 

Baſſam. in Aﬀeairs: Thence he ſaith, the ZMetropo- 
Ce iales, 17142 Of Side was chief Miniſter of State} 7 
| ' under Michael! Ducas;, and the Biſhop of! 
 Neoceſarea made the Laws of the Admi- 
raltyfor Greece, And the Gloſſe upon Ju-| 
Auth, Col. (213an's Novelſs obſerves , that Biſhops; 
Hat. 12:6 may meddle with the Afﬀairs of the Com- 
monwealth, when their Prince calls themj : 
to it. And this is the preſent Caſe; fon 
tne: 
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; the Biſhops are ſummon'd by the King's 
- #Prit to ſerve him in the publick Coun- 
' cil of the Nation : and therefore no [--- 


> : perial Reſeript, if it were of forcein Eng- 
c ; {znd, could have any in this Cafe, which 
”_ _ wasallowed by the Imperial Laws them- 
_ ſelves. | 
h 5- There isa great Miſtake about J#- Juſtin Ced. 
__ ftinian's Decree. For the Biſhopsare not {7,3 
ſo much as mention'd in it ; but the De- 
wi fenſores Eccleſtarum 4 who were Lawyers, 
_” or - Advocates of the Church : as appears 
wt . by a Conſtitution of Honorinus 5 where 
i. | Gothofred proves they were not ſo much Cod. Theod, 
*>  asin Orders. It is true, Juſtinian doth 5%" 
" * appropriate the Probat of Wills to the 
Ry ; Maſterof his Revenue; but the Law and 
mo | Cuſtom of England, as Lindwood ob- Lindwood 
et ſerves, hath alter'd that Conſtitution - p Long, Te- 
- 2. and which muſt we regard more, Juſti- 
Ag 147, Or our own Laws ? 
[ find one thing more ſuggeſted by way 


wy 
L 
4 


_ | of Prejudice to the Cauſe inthand, viz. 
; the Common Law of England, which Let. p. 4; 


hath provided a Writ upon a Clergy- 


{ man's being choſen an Officer in a Man- 
;nor, ſaying it was contra Legem & Con- 
i/ſuetudinem Regni, & nonconſouum. The 
bs m] Argument had been altogether as good, 


Ky 


if it had been taken from a Miniſter of a 
| B 3 Pariſh 


Lett. p. 68, 


ett. p. 6g. 


(18) | 
Pariſh not being capable of the Office of 
Conſtable 3; and it had as effeQually pro- 
ved that Clergy-men ought not to med- 
dle in Secular Afﬀairs. 


CHAP. II. 


The Right in point of Law debated. Con- ' 
cerning the Conſtitution of Clarendon, 
and the Proteſtation 11 KR. 2. ; 


Aving removed theſe general Preju- 
H dices, T now come to debate more 
cloſely the main Point. For the Arthour * 
of the Letter undertakes to prove, that | 
Biſhops cannot by Law give Votes in Capi- | 
tal Caſes in Parlament. Which he doth ; 
two ways : I. by Statute-Law ; 2.by Ute : 
and Cuſtome,which he faith is Parlament- | 
Law: and for this he produceth many : 
Precedents. | ; 

I. For Statute-Law 3 two Ratificati- } 
ons, he ſaith, there have been of it in} . 
Parlament 3; by the Conſtitutions of Cla- 
rendon, and the 11 R. 2. 

I. The Conſtitutions of Clarendon 3 
which he looks on as the moreconſidera-} | 
ble, becauſe they were rot the ena@ting of 

new, 
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ew Laws, but a declaration of what was 
before. And for the ſame Reaſon I value 
themtoo, and ſhall be content this Cauſe 
ſtand or fall by them. 
The Conſtitution 1n debate is the 11th, 
which is thus repeated and tranſlated in 


the Letter. Archiepiſcopi , Epiſcopi , & 


; aniverſe Perſone Regni qui de Rege tenent 


7n Capite, habeant poſſeſſzones ſuas de Rege, 


; ficut Baroniam, @& inde Reſpondeant Ju- 


ſticiariis & Miniſtris Regis, &- ſequantur 


' O& faciant omnes conſuetudines Regias - 


Ct ſicut ceteri Barones, debent intereſ- 
le judiciis Curie Regis, quouſque perve- 
niatur ad diminutionem memb2ozum, vel 


an moztem. 
The Archbiſhops, Biſhops, and all the 


| dignified Clergy of the Land that hold o 


the King in Capite, all hold their poſſeſſz- 


ons from the King, as a Barony, and an- 


' ſwer for their eſtates unto the King's Fuſti- 
' ces and Miniſters, and ſhall obſerve and 6- 
; bey all the King's Laws : And together 


with the other Barons, they are to be pre- 


| ſent at all Fudgments in the King's Courts, 


till it come to require either loſſe of Member 
or Life. 


The Argument from hence he enfor- Lett.91 


ceth from the ſolemn Recognztion and pu- 
blick confirmation of theſe Conſtitutions, 
B 4 and 


TED 


Lett. p. 61. 
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and the Oath taken to obſerve them ; 
from whence he concludes this to be Te- 


ſtimonium irrefragabile, An irrefragable. 


and invincible Teſtimony. And o I fore- 
ſee it will prove, but to a quite contrary 
purpoſe from what heintended it. 

The whole 2zeſtioz depends upon the 
meaning of the latter C/auſeof this Conſtz- 


zution. The meaning he gives of it is | 


this, that the Prelats of the Church ſhould 
ot be preſent at the Judgments given in 
the King's Courts when loſſe of Member or 
Life was in queſtion. 

The meaning of it I conceive to be 
this, that the Biſhops are required to be 
preſent in the King's Courts as other Ba- 
rons are, till they come to give Sentence 
as to Diſmembring, or loſs of Life. 

Whether of theſe js the true meaning 
1s now to be conſidered : and that will 
beſt be diſcovered theſe three ways. 1. By 
the Occaſion. 2. By the plain Senſe of 
the words according to their true Rea- 
ding. 3. By the ſubſequent Practice up- 
on this Conſtitution in the Parlament at 
Northampton ſoon after. 


1. By the Occaſron. The Authour of | 


the Letter aſſigns that Occaſion for this 
Conſtitution, for which there is not the 
leaſt colour 5 viz, That the Prelats of that 


time | 
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time were ambitious of a kind of Omnipo- Ler.p. 13. 
; tency, (4 Judicature I ſuppoſe he means,) 


and that to reſtrain their power of Jud- 


\ ging Capital Caſes this Conſtitution was 


zmade : and becauſe this ſecmed to be a 
diminution of their Power , therefore 
Matt. Paris ranks it among the Conſuetu- 


 dines iniquas, the wicked Cuſtoms of the 


former times, For all which there is not 
the leaſt ſhadow of Proof; beſides that 
It is ſo repugnant to the Hiſtory of thoſe 
Times, that I can hardly believe a Perſon 
of ſo much Learning and Judgment, as is 
commonly faid to be the Authour of the 


| Letter, could betray fo much unskilful- 


neſs in the Afﬀairs of thoſe Times. For 


; this 1s ſo far from being true, that the Bz- 


' ſhops did then affe& ſuch a Power of Jud- 


' ging in all Secular Cauſes,that they looked 
| ontheir attendance in the K77g's Conrt in 
' the Trl of Caxſes, as a'burthen which 


Pai i 


: they would fain have been rid of; be- 
; cauſe they accounted it a Mark of Swbjec- 
| F707 to the Civil Power, and contrary to 


that Eccleſtaſtical Liberty , or Indepen- 


| dency on Princes, which from the days 


of Gregory VII. they had been endeavou- 
ring to ſet up. Which H. II. being very 
ſenſible of, reſolved to tie them to the 
Service of their Barories, and to an atten- 

| dance 


| 
| 
| 
| 
| 
| 


Matt, Paris 
ad A. D. 
1070, 
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dance on the K7ng's Courts together with 
other Barons. But leſt they ſhould pre- 
tend any force on their Conſciences, as 
to the Canons of the Church, this Corſt;- 
tution doth not require, but ſuffers them 
to. withdraw, when they came to Sentence 
in matters of Bloud. And that this was 
the true Occaſion, I prove by theſe two 
invincible Arguments. 

1. By the complaint which they made 
of the Baronies, as too great 4 mark of 
SzbjcFion to the Civil Power, This is 
plain from Matt. Paris himſelf, to whom 
the Authourof the Letter refers: for when 
he ſpeaks of Wil/zamthe Congquerour's brin- 
ging the Temporalties of the Biſhops into 
the condition of Baronzes, 7. e. forcing 
them to hold them of him 22 Chief upon 
certain Duties and Services , he calls it 


Conſtitutionem pelſumam , a moſt wicked | 
Conſtitution 5 juſt as he calls the Cuſtoms | 


of Clarendon Conſuetudines iniquas, wicked | 


Crſtoms. And he adds, that many were | 
baniſhed rather then they would ſubmit : 
to that Conſtitution. For their Privileges | 


were ſogreat withthe Frank-almoign they 
enjoy din the S2xor times, and theirde- 
fires fo hearty ( eſpecially among the 
Monks, who from Edgar's time had got- 
ten into moſt Cathedral Churches) to ad- 
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vance the Papal Monarchy, that they ra- 
ther choſe to quit all, then to give up 
the Cauſe of the 6hurche's Liberty by ac- 
cepting of Barozies, Therefore Matt. 
Paris calls the Ro//s that were made of 
the Services belonging to theſe Baronies, 
8 Rotulas Eccleſpaſtice Servitutis, the Rofs 
of Eecleſtaſtical Slavery; then which no- 
thing could be more contrary to that Ec- 
*  cleſpaſtical Liberty which was then ſetting 
f up by Pope Hildebrand. And to pur 
S this out of all diſpute, Petra Bleſenſis, a 
1  Namewell known in this diſpute, 1n that 
1 very Book where he complains of the 
4 Biſhops Hypocriſy about Caſes of Bloxd, in 
OD being preſent at hearing and trying Cau- 
g es, but going out at Sentence, com- 
n plains likewiſe of their Barozzes, as thoſe 
It | which gave occaſion .to that Hypocriſy, 
dA and as the marks of the vileſt Slavery. Et Pet. meu 
25 | Tn occaſione turpiſſume Servitutis ſeipſos Ba- — 
4 | rones appellant. They may think it an 
Ie ' honour to be called the King's Barons, 
ut! but he accounts it the greateſt Slavery 3 
ES | and applies that place of Scripture to them, 
ey | They have reigned, but not by me; they 
le- | are become Princes, and I know then not. 
ne } Now Per. Bleſenſis lived in the time of 
H. II. and knew the whole proceedings 
ad- | of the Conſtitutions of Clarendon, and was 
: | | a ZER- 


Malmsbur. 
hiſt. Novell. 
Þ. 100. b, 
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a zealous maintainer of Becket's Cauſe, or, | 


which was all one, of the Liberties of the 


Church, as they call'd them, againſt the 


Civil Power. 

2. By the fierce Conteſt between the 
Civil and Eccleſiaſtical Power, about the 
Liberties of Church-men. This was car- 
ried on from the time that Wiliam I. 


brought them into Subjection by their 


Baronies : his Sons ſtood upon the Rights 
of the Crown 3 whilſt Anſeln and his Bre- 


thren ſtruggled all they could, but to Jit- * 
tle purpoſe, till after the death of H. I. 


Then Syzepher, to gratifie the great Pre- 


lates, by whoſe favour he came to the | 


Crown, yielded all they deſired : but he 


ſoon repented, and they were even with : 
him for it. Malmsbury takes particular ! 
notice, that he yielded they ſhould have | 
their Poſleſſions free and abſolute ; and ' 


they promiſed onely a conditional AdJe- 


geance to him , as long as he maintained . 
the Liberties of the Church, When K. Ste- | 


phen broke the Canons , as they ſaid, by 
1mpriſoning 2 Biſhops, the Biſhop of Wiz- 
cheſter and his Brethrex ſummon'd him to 
anſwer it before them .in Conncil; and 


there declared, that the King had nothing | 


to doe with Church-men, till the Caſe 


was firſt heard and determined by them- | 


ſelves. 
' 


; 
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/ ſelves, All his time, they had no regard 
 * to his Authority, when it contradicted 
\ their Wills: and when the Peace was 
made between Him and H. IT. Radul- Rad. deDi- 
5 | phus deDicetotakes notice that the Power _ 
' of the Clergy increafed by it. In this $28. i 
- _ ſtate A. II. found things, when Gul. News Gul. Neu- 
- | burgenſis ſaith , the great buſineſs of the _ ”"Y 
' Church-men was to preſerve their Liberties. 
| Upon thisthe great Quarrel between Hz 
| and Becket began : this made the K7ng 
' ſearch what the R7ghbts of the Crown were 
. * which his Azceſtonrs challenged ; to theſe 
he was reſolved to make Becket and his 
# Brethren ſubmit. For this purpoſe the 
' Parlament was called at Clarendon, and 
: after great debates the 16 Conſtitutions 
I: wereproduced;which werethoſe the King 


& ! was reſolved to maintain, and he made 
d * the Biſhops as well as others ſwear to ob- 
J ſerve them. Now when the reft of them 


; relate to ſome Exemptions and Privile- 

: ges which the Church-men challenged to 

Y {| themſelves, about their Courts, Excom- 

7” | mmnications, Appeals, and fuch like, and 

O |! which the Kzzg thought fit to reſtrain 

d | themin; ( From whence in Becket's E- 

BS 1 piftles it is ſaid, thoſe Conſtitutions were par. ad 4.D. 
ſe | framed ad ancillandans Eccleſtam, to bring 1164 n. 3, 
E ! the Church in ſubjeFion, as Baronins (news 

REY out 
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Firz-Ste- out of the Vatican Copy. And Fitz-Ste- 
—rbry phen faith, All the Conſtitutions of Cla- | 
MS. rendon were for ſuppreſſong the Liberty of | 
the Church, and oppreſſong the Clergy - | 

ſay , conſidering this, ) is there not then 

great Reaſon to underſtand this 11th- * 
Conſtitution after the ſame manner : viz. | 

that notwithſtanding K. Stepher's Grant, : 
H. IT. would make them hold by Baro- 
_ zies, anddoe all the Service of Barons in * 

the King's Conrts, as other Barons did z | 

f 

| 


; 


and he would allow them no other Prj- | 

vilege, but that of withdrawing when they | 

came to Sentence in a Caſe of Bloud £ What * 
is there in this ſenſe, but what is eaſy and | 
natural, and fully agreeable to the ſtate } , 
of thoſe Times ? whereas there is not the | | 
leaſt foundation for the pretence of the | 
Biſhops affeQting to be preſent in all Cau- *? 
ſes, which the K7zg muſt reſtrain by this ? 
Conſtitution. _ ; 
This ſenſe of it is not onely without 
ground , but is abſoſutely repugrant to | s 
all the Hiſtory of that Age. For if this | 
Conſtitution was intended to reſtrazr the | tc 
Biſhops from trying Cauſes of Bloud, then |Þ 
P 
k 
ſl 


the B/hops did defire to be preſent in thoſe 

Cauſes, and the King would not ſuffer 

them, Whereas it is evident that the B7- }q 

ſhops pretended ſcruple of Conſcience _ b 
t 
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; the Canons, that they could not be pre- 
7 ſent ; but in truth ſtood upon their Ex- 
 emption from the Service of Barons , 
: which they calld Eccleſtaſtical Slavery, 
And therefore that could not be the ſenſe 
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of the Conſtitution, to reſtrain them in that 


: which they deſired to be freed from, and 
| which by this Conſtitution of Clarendon 


| was plainly forced upon them againſt 


| their wills. For Larfranc had brought 
| the Caror of the I1th- Conncil of Toledo speim. con. 
' into England, That no Biſhop or Clergy- &il. To. 2. 
' wan ſhould condemn a man to death, or ©5191" 


' orve vote in the Sentence of Condemnation : 


: at which Conncil were preſent 2 Arch- 
1 biſhops, 12 Biſhops, and 21 Abbots, And 
! before H. II* time this Cao of Toledo 
! was received into the Body of the Canon- 
} Law, made by vo, Burchardns, Regino, and 
! Gratian who lived in the time of K. Ste- 
| phe + and when they ſaw ſuch a Caro: 


fo generally received, is there not far 
greater Reaſon to think they deſired to 
withdraw, then that they ſhould preſs 
to be preſent, and the King reſtram them? 
But the Conſtitution 1s ſo framed on pur- 
poſe, to let them underſtand, that the 
King expedted in all Judgments they 
ſhould doe their Dzty, as other Barons < 
but left they ſhould think he purpoſely de- 

ſigned 


(28) 

ſigned to make them break the Canons, 
he leaves them at /iberty to withdraw when. | 
Sentence was to be given. So that I can # 
hardly doubt but the Authorr of the Let- * 
ter, if he pleaſe calmly to refle& upon | 
the whole matter, will ſee reaſon to ac- * 
knowledge his miſtake z and that this ' 
Conſtitution was ſo far from intending to | 
reſtrain the Biſhops from all Judicature in 
Caſes of Bloud, that, on the contrary, 1t f 
was purpoſely framed to oblige them to 
be preſent, and to act in ſuch Cauſes as 
the other Barons did, at leaſt till the Cauſe ; . 
was ripe for Sentence : which laſt Point f 
the King was content to yield to them, } * 
out of regard and reverence to the Canors | « 
of the Church. For the words of the | | 
Law are not words of Prohibition and } 
reſtraint from any thing, but of Obliga- : 

{: 
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tion to a Duty 5 which was, to be preſent 
and ſerve in the King's Courts of Fudica- 
ture, in like manner as the other Barons L 
did. Q 
From all which it is evident, I think, h 
beyond contrdicion , that the Occaſion} Y 
of this Law was not the Ambition of the 
Prelates, ( as the Authour of the Letter|"| 
ſuggeſts) to thruſt themſelves into this * 
kind of Fudicature 5 but an Ambition of | 
- a worle kind, (though quite contrary ) 
VI 


(29) 
5 | iz. under a pretence of Eccleſiaſtical L;- 
n.# berty and Przvilege, to exempt themſelves 
n'# from the Service of the King and-King- 
j- © dom, to which by virtue of their Barozes 
n | they were bound, ſicut cateri Barones, as 
c- * well as the other Barons. And therefore 
is © It 1s ſo far from being true, that the Bz- 
'o | ſhops exerciſe of this FuriſdifFion together 
in | with the Temporal Lords is a Relique of 
it * Popery, and one of the Excrogchmernts of 
to | the Clergy in thoſe Times of Ignorance and 
as | Oſarpation, as ſome well-meaning Prote- 
{ſe © ſtarts are now made to believe; that, on 
nt © the contrary, the Exemption of the Clergy 
m, } from this kind of Secular Judicature was 
5 | one of the higheſt Points of Popery, and 
he | that which the Pope and his Adhberents 
nd | conteſted for with more zeal then for any 
” Article of the Creed, This was one of 
>. thoſe Privileges which Thomas Becket 
ca- | ſaid Chriſt purchaſed for his Church with his 
25 | bloud, and in the obſtinatedefence where- 
of againſt the King he himſelf at laſt loſt 
ak. | his life. And now to put the matter be- 
721i yond all doubt , I appeal to any man 
the $5kill'd in the Hiſtory of thofe Times, whe- 
ep ther Thomas Becket oppoſed the Conſti- 
bis | tntions of Clarendon to the death , and 
off broke the Oath he had taken to obſerve 
y) them , becauſe by them (among other 


bes G things ) 
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things ) the Biſhops were excluded from | 
Judicature in Caſes of Bloud ; or for the # 
quite contrary reaſon, (among others) * 
becauſe this Service of the King in his © 
Courts , imposd on them by virtue of | 
their Baronies, was look'd upon by him - 
as a violation of the Privileges of the - 
Church, and a badge of Eccleſtaſtical Slave- | 
ry, Which by all means he defird to caſt ! 
off. And if the latter be the true Rea- : 
ſon, I leave it to the impartial Reader , 
and even to the Authour of the Letter 
himſelf upon ſecond thoughts, whether 
he have not widely miſtaken both the | , 


= 
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Occaſion and Meaning of this Law. Þ 
2. Let us conſider the plain Sexſe of 7 
the words according to the trwe reading q 
of them. The Arthour of the Letter hath * 
madeule of the moſt imperfect Copy, vis. 7 
that in Matt. Paris ; I cannot tell for pe 
what reaſon , unleſs it be that in the /aſt} "a 
Clanſe ( in Judicio ] is there left out ,|} ,* 
which is put in in the Copy extant 1n Ger-; 
vaſe, and in the Vatican Copy, and in ſee}! R 
veral MSS. in all which it runs thus, Et 
freat Barones ceteri debent intereſſe judici- Ne 
js Curie Regis cum Baronibus, uſque Pet: * © 
veniatur in judicio ad dimeznutionen mem- J - 
brorum, vel ad mortem. Now here arc p wu 
two things to be diſtinguiſhed. | if 
I. SOme-| 


(31) 

7. Something expreſly required of the 
Biſhops as to their preſence in the King's 
Courtsviz.that they muſt attend as other Ba- 
r015,and fit together with them: andthere- 
fore it is expretied twice; Et pert caters Ba- 
rones,in the beginning of that Clauſe, and 
cur Baronibas,again after,and debent inter- 
e//e,in the middle. And canany one ſoberly 
2} think, thatthemeaning of all this 1s, they 
> muſt not be preſent 1n cafes of Bloud ? 
» | No: the Conſtitution ſaith, they ought to 
' * be preſent as other Barons, and fit with o- 
T # ther Barons in the Trials of the King's 
© * Conrts, And yet the Authour of the Ler- 

+ ter doth (to ſpeak mildly) very unfairly 
* | repreſent this Conſtitution, as if it did for- 
'S | bid the Prelats to be at all preſet in the 
_ 1 Judgments of. the King's Courts in Caſes of 
#* Þ* Bloud; and that in expreſs words. For, 
0" | ſpeaking of the Conſtitutions of Clarendon, 


f 


2 
To ftitutions was , that the Prelats of the 
c.. | h»rc< ſhould not interelle Judicits Curie 
Eel Regis, be p2eſent at the Judgments gt- 
. \ven in the Kings Courts, Whereas 
"this Conſtitution ( as he himſelf cites it 
—_ afterwards ) runs thus, debent intereſſe 
= |Judiciis Curie Regis , quouſque , ec. 
aeYthey ought tobe preſent in the Judgments 
Rof the King's Courts, till it come to loſs of 
me-y C2 Members 


: he hath this paſſage, Ard oze of theſe Con 046: 51: 
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Members or Life. Se that this Law ex- 
preſly ſays, that they ought to be preſent in 
the Judgments of the King's Courts, till ft 
come, #. And when it comes to loſs 
of Members 02 Life,it doth not ſay (as 
the Authour of the Letter affirms ) that 
they ſhould not be preſent then, nor do the 
words of the Conſtitution imply any fuch 
thing ; but only require (as I ſhall evi- 
dently make appear ) their preſence fo 
far; and when it ſhould come to Ser- 
tence, leaves them at liberty to withdraw 
in obedience to the Ca70#5 of the Church, 
which they pretended themſelves bound 
in Conſcience to obſerve. And this is 
the true Reaſon why, among the 16 Con- 


Baroniusad ſtitutions of Clarendon, (whereof to were 


Ann. 1164. 


condemned, 6 tolerated, but none approv'd, 
by Pope Alex. II.) this 11. was one of 
the 6 which eſcaped with an Hoc tolera- 


vit, this the Pope was content to tolerates, | 
becauſe in the laſt Clazſe of it there was } 


regard had to the Canons of the Church. 
Of this misrepreſentation of the Coxſt:tu- 
tion under debate, though it might have 
deſerved a more ſevere animadverſion, I 
ſhall ſay no more, becauſe I have no de- 


fign toprovoke the Axthour or any body 


elſe, but onely toconvince them. 


2. Something allowed to the Biſhops as | 


peculiar 
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peculiar to themſelves, viz. That when 
the Conrt hath proceeded fo far ix judicio, 
in a particular Trial, (for before it is J#- 
diciis in general) that Sentence was to 
be given either as to diſmembring , or 
loſs of life, then they are at liberty ; but 
till then they are required. As, ſuppoſe 
Charles V. had required the Proteſtant 
Princes to attend him to Maſſe , as 
other Princes did ; onely when the Maſs- 
Bel/ tinckled they might withdraw 3; 
would not any reaſonable man underſtand 
by this,that they were obliged totheir At- 
tendancetill then? Soit is here : the K7-g 
commands their Attendance till it comes 
to ſacha point; therefore before it comes 
thither, their preſence 1s plainly required 
by this Conſtitution. And ſo 1n ſtead of 
there being a Statute-Law to exclude the 
Biſhops at ſuch Trials, there is one to re- 
quire their preſence 7 judicio, in thepro- 
ceedings of ſuch a Trial, till it comes to 
Sentence. All that can be ſaid in this 
caſe is, that the laſt Clauſe is not to be un- 
derſtood of the Sentence, but of the Kind 
or quality of the Cauſe; 1.e. they are to be 
preſent in the King's Courts, till they come 
to a Cauſe wherein a man's Life or Mem- 
bers are concerned, But that this cannot 
be the meaning will appear. 

| © 3 ©. Thaw 
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1. There is a great deal of difference 
between quouſque perveniatur ad judicinm 
mutilationis membrorum, vel mortis, that 
might have-been underſtood of a Car/e of 
Bloud 5 and quonſque perveniatur in judicio 
ad mutilationem membrorum, vel ad mortem, 
for this ſuppoſeth a Trial already begun, 
and the Biſhops preſent ſo far in it 3 but 
when it comes to the point of zzt:lation 
or death, then they have leave to with- 
draw. So that this laſt C/ayſe muſt either 
be underſtood of Execution, which no one 
can think proper for the King's Conrts s 
or for the Sentence given by the Conrt , 
which is moſt agreeable. 

2, The Senſeis beſt underſtood by the 
Practice of that Age. For, if the meaning 
of the Conſtitution had been, they muſt 
not be preſent in any Carfe of Bloud, and 
the Biſhops had all ſworn to obſerve it ; 
can we imagine we ſhould find them prac- 


tifing the contrary fo foon after? And. 


Per. Blef, de for this I appeal to Petrws Bleſenſis, whoſe 
Taftit. ' Epiſc. words are ſo material to this purpoſe, that 


p. 454- 


I ſhall ſet them down. Principes Sacer- 
dotum & Seniores Populi, licet non dident 
Jjudicia ſanguinis , eadem tamen traFant 
diſputando & diſceptando de illis 5 seque 
zdeo immunes 4 culpa reputant, quod mortis 


gut truncationis membrorum judicinm decer- 
aentes, 
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nrentes, a pronuntiatione duntaxat & exe- 
cutione penalis ſententig ſe abſentent. 
Whereby it is evident that the Biſhops 
* were preſent at all Debates, and pave 
Votes in Cauſes of Bloud ; but they abſen- 
! ted themſelves fromthe Sexterce, and the 
= Execution of it, It is true, Pet. Bleſenſis 


| * finds fault withthem for this. Burt what 


= is that to the Law, or to the practice of 


' | that Age? I do notqueſtion, but Per. 
| Blenſfis condemned the obſervation of 
| theother Conſtitutions of Clarendon,as well 


| asthis; and inall proMibility this paſſage 
| of his was levelled at thoſe Biſhops who 

| did obſerve this 1 1. Conftitutior. 
' 3. We have a plain way to underſtand 
the meaning of this Conſtitntion, by what 
happen'd ſoon after in the Parlamert at 
Northampton, which was ſummon'd upon 
| Becket's Obſtinacy and Contempt of the 
King's Authority : where Fitz-ſtepher: 
ſaith, he was accuſed of Treaſon ; *and the 
Biſhops ſate together with other Barons ; 
and becauſe it did not come to a ſentence 
of Death , after great debate between 
the other Lords and the Biſhops aboutpro- 
nouncing the Sentence , the Biſhop of 
Wincheſter did it, Wherein we have as 
plain evidence as can be defired, that the 
Biſhops did fit with the other Barons, and 
C 4 vote 
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pag. 62, + 


Vol, Epiſtol. 
Becket in 
Bibl. Cottin, 
MS. |. t. 
ep. 65, 
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vote with them in a caſe of Treaſos. 

To this Precedent the Authour of the 
Letter anſwers ſeveral things. 

I. That zone of the ancient Hiſtorians 
of thoſe Times ſay any thing of his being ac- 
cuſed of Treaſon : and therefore he thinks 
one may modeſtly affirm, that it was a miſ- 
take in Fitz-ſtephen to ſay ſo. But what 
if H, II. and Becket himſelf both confeſs 
that he was charged with Treaſon £ HI. 
in his Letter to Reginaldas ſaith, that by 
conſent of his Barons and Clergy he had 


ſent Ambaſſadouſs to Pope Alexander , 


with this Charge, that if he did not free 
him from that Traitour Becket, he and his 


Kingdom would renounce all Obedience to 


him. And Becket did not think this a 
bare term of reproach ; for in one of his 
Letters he faith , that defending the Li- 
berties of the Church 12/2 Majeſtatis rea- 
tws ſub perſecutore noſtro eſt, was looked on 


Gervaſ.chro- 45 Treaſon by the King. And even Ger- 


nic. Þ. 139 1 


vaſe himſelf, to whom the Axthorur of the 
Letter appeals, ſaith, ſome of his friends 
came to him at Northampton , and told 
hine, if he did not ſubmit tothe King, he 
would be proceeded againſt as a Traitour , 
for breaking the Allegeance he had promiſed 
to the King, when he did ſwear to obſerve 
the ancient Cuſtoms at Clarendon. F nd 

2% 
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Fitz-ftephen faith, the King's Conncil at g1,z-ftephen 
Clarendon ſaid it was Treaſon, or taking Vit. Th. Bec- 


the King's Crown from his bead, to deny _ —_ 
hint the Rights of 7 Anceſtours. Clarendon. 


F 
- 2. That it was 4 ſtrange kind of Trea- Le. p. 53+ 
s | ſon Becket was charged with at Northam- 
| pon, viz. for not coming when the King 
t } ſert for him; which at the moſt was onely 
| a high Contempt ; and Fitz-(tephen , who 
I. was a Creature of the Archbiſhop's , might 
by | repreſent it ſo, to draw an odium on the 
Af} King. And therefore he looks 07 this as 
', | a weak precedent for the Biſhops to lay any 
ee | weight upon , being at beſ# out of a blind 
is | MPS, of an Authour juſtly ſuſpeFed of par- 
to} tiality, againſt the tenour of all theancient 
all Writers that give an account of the ſame bu- 
2s | ſineſs, What truth there 1s in this laſt 
.i- | ſuggeſtion appears in part already, and 
-4- | will do more by what follows. Muſt all 
on | the anprinted Records be anſwered with 
er- | ſaying they are blind MSS 2 I cannot 
he | but take notice how unreaſonable a way 
:ds | of anſwering this is. It is ike turning of 
old | that preſling [nſtance, of the Biſhops ma- 
he king a Pro&or 1n Capital Caſes, by ſaying 
zr , | 1t was Erro2 tempoys; which becauſe it a 4% 
ſed will anſwer all [zſtazces whatſoever as well 
ror | as that, 1s therefore an anſwer to none. 
nd Juſt ſoit 1s equally ananſiwer to all MSS, 
1:44 to 


Titles of Ho- 
nour, þÞ. 2» 
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the Biſhops did certainly fit in Judgment 


| (38) 
to ſay they are blind 3 and to all printed F 
Books too, becauſe they wereonce MSS, |! 
and, for any thing that appears to the | 
contrary, as blind as Fitz-ſtephen's. For | 
ſurely no authority 1s added to a Book by 
its being printed ; unleſs in the opinion 
of the common people, who are ſaid to 
take all for true that is in Print, I do 
not go about to parallel Fitz-ſtephez with 
Parlament-Kolls ; but I ſay, his Autho- 
rity is very good, being preſent upon the 
place, and the beſt we have, of all the 
proceedings in the Parlament at Nor- 
thampton. And if the Authonr of the Let- 
fer had taken the pains to peruſe him, he 
would not have contemnedthe Precedert 
drawn from thence 3 which being fo near 
the Parlament at Clarendon, ( that , as 
himſelf confeſſeth , the one was in Fe- 
bruary , the other in Offober following, ) 
it givesthe beſt Light into this matter of 
any thing in that Age; and being not 
yet fully printed, it will be worth our 
while to ſet it down. Mr. Sel/der: hath 
indeed printed very exattly the Procee- 
dings of the firſt Judgement upon Becket, 
about the Cauſe of Contempt , for not 
coming upon the King's Summons, at the 
complaint of Joh the Marfhal/ ; wherein 


upon 
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upon him with the other Barozs - but 
there is a farther ſtrength in this Prece- 
dent, not yet taken notice of, Which 
is, that after this Judgment paſled, Becket 
behaved himſelf with ſo great infolency 
towards the King and the Biſhops, upon 
the King's calling -/him to farther ac- 
count, for many other things laid to his 
Charge, as diverting the King's Treaſure, 
and applying it to his own uſe, and great 
Accounts to the King white he was Chancel- 
lour, &c. that the Kg required him to | 
ſtand to the Judgment of his Court, Becket 
gave a dilatory Anſwer : the K7g ſum- 
mons the Biſhops, and Earls and Barons, 
to g/ve Judgment againſt him : the Biſhops 
tell the King, Becket had appealed to 
the Pope, and prohibited them to give a- 
ny farther Judgment upon any Secular 
Complaint againſt him. Whereupon the 
King (ſent ſome Earls and Barons to him, 
to expoſtulate the matter, fince he was 
the King's SubjedF, and had ſo lately ſworn 
to the Conſtitutions at Clarendon ;, and to 
know whether he would give Security to 
the Kg about making up his Accounts, 
and ſtand to the Judgment of his Court. 
Becket refuſeth to give anſwer to any 
thing, but the Caxſe of John the Marſha/, 
for which he was ſummoned to appear ; 
{lights 
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{lights his Oath, as contrary to the Rights 
of the Church, and confirms his Appeal to 
the Pope. And ſuch an owning - 4 the 
Pope's Power, in derogation to the Kights 
of the Crown, Sir Edward Cook ſaith was 
Treaſon by the ancient Common Law, before 
any Statutes were made. However, the 
King charges the Biſhops by virtue of 
their A/egeance, that , togethcr with the 
Barons, they would give Judgment upon 
the' Archbiſhop. They excuſed them- 
ſelves on the account of the Archbiſhop's 
Prohibition. The King replied, That 
had no force againſt the Conſtitution of 
Clarendon, ſo lately made and acknow- 
ledged by them. The words of Fitz- 
ſtephen are theſe : Rex , reſponſo Archie- 
piſcopi accepto, inſtat Epiſcopis, precipiens 
e obteſtans per homagium & fidelitatem 
167 debitam &- juratam, ut ſinmml cum Ba- 
ronibus de Archiepiſcopo ſibi diFent ſenten- 
tzam. Ii ſe excuſare ceperunt per inter- 
poſutam Archiepiſcopi Prohibitionem. Rex 
70n acquievit, aſſerens , quod non teneat 
hec ejus ſimplex Prohibitio contra hoc quod 
Clarendone faitum & initum fuerat. $0 
that H. II. in the Parlament at Northamp- 
tor declared , that Biſhops were bound, 
by virtue of the Conſtitution of Clarendon, 
to be preſent , and to give their Votes 3 


caſes 
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caſes of Treaſon. And the Biſhops-did not 
deny this, but uſed prudential arguments 
to diſlwade the King from proceeding 
any farther, the Appeal being made; and 
that it was for the good of King and 
Kingdom , for them to ſubmit to the 
Prohibition. And the Biſhop of Chiche- 
ſter told Becket , he made them go againſt 
the Conſtitutions of Clarendon, which they 
had ſo lately ſworn to obſerve ; 1n theſe 
remarkable words 3 Quo contra nos venire 
compellitis , interdicendo , ne et quod de 
nobis exigit adeſſe poſſumns Judicio. By 
which we ſee this Conſtitution 18 indeed 
an irrefragable Teſtimony 3 but it is to 
prove that Biſhops are bound to be preſent 
even in Caſes of Treaſon, when the King 
ſummons them. And as to the caſe of 
Becket's Treaſon, the fame Biſhop told him, 
it lay in breaking his Oath about thoſe 
Conſtitutions, wherein the Rights of 
the Crown were declared, And if this be 
not Treaſon by the Common Law, Sir Ed- 
ward Cook's Preface to his fiith Book of 
Reports ſignifies nothing. 


The late Authour of the Peerage and M4: 14: 


JariſdiFion of the Lords Spiritnall 
takes it for grante 1 , that by the Cor- 
ftitution of Clarendon the JuriſdiGion 
of Biſhops was limited , that it ſhould 

not 


(42) 
not extend ad diminutionen membrorum, 
vel ad mortem. But the foregoing dil- 
courſe hath, I ſuppoſe, made it evidenr, 
that thoſe words contain no Lmmitation, 
but a Privilege or Indulgence to them 
with reſpec to the Canon-Law. And he 
takes very needleſs pains to prove this to 
be declarative of the Common Law ; and 
that the Meeting at Clarendon was a full 
Parlament : which are very much betides 
the buſineſs. 

All that looks towards this matter, 1s, 
that he faith , this Statute was confirmed 
by a Council at Weſtminſter ; for which 
he cites Rog. Hoveden's Authority, But I 
wiſh he had produced the Caroz entire as 
he there found it; for then the ſenſe of it 
would have been better underſtood. In 
this Synod at Weſtminſter, Richard Arch- 
biſhop of Canterbury produceth ſeveral 
ancient Canons, which he thought fit to 
be obſerved here. Among the reſt, he 
mentions that of the Council of Toledo. 
The words are theſe : His qui in Sacris 
Ordinibas conſtituti ſunt, judicium ſangui- 
2175 agitare non licet 5 here he makes his 
ec. and leaves out the Prohibition which 
declares the meaning and extent of 
this Caron : Onde prohibermus, ne aut per 
fe membrorum truncationes faciant, ant 
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inferendas judicent 5 Wherefore we forbid 
them, either to diſmember any perſons them- 
ſelves, or to give Judgment for the doing of 
it, Both which were practiſed in Spaiz 
in the timeof the Corncil of Toledo, which 
was. the occaſion of this Camor. And 
then follows the SarGion of Deprivation 
if men did otherwiſe. And what now 
doth this fignifie more to the Conſtitution 
of Clarendon, then that the ſame Canons 
were now revived, which gave the occa- 
fion to that permiſſuor of withdrawing, 
when the Sertercecame to bepronounced 
as to diſmembring, or loſs of Life £2 


tution, that it muſt be ſo underſtood, as 
to exclude the Biſhops from all antece- 
dent and preliminary things which do re- 
late or tend ad diminutionem, &c. or elſe, 
faith he, 7t mmſt be onely the exemption of 
the Prelats from doing the Office of Executi- 
oners, which is Non-ſenſe. Why (6? 
though it be not the whole ſenſe of the 
Canon, yet ſurely it is ſenſe. But he 
might have thought of giving Sentence, 
which the Carors forbid, and 1s different 
from Execution , and doth not exclude 
the Biſhops preſence at Preliminaries. 
The Conſtitution of Weſtminſter, he faith, 
is plainer, Nox debert agitare judiciuns ſan- 
guinis 5 


But he urges farther about this Coxſtz- 24s 18. 
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WMexinis 5 which, he faith, excludesthe'ex- 
erciſe of any Judicial Power in Caſes of 


Bloud. Whereas it appears by the Pro- 
hibition there extant, nothing is forbid- 
den but giving Sentence 3 at which the 
Conſtitution of Clarendon allows them to 
withdraw, 1 

2. Theſecond time we aretold that the 
Excluſion of the Biſhops in Caſes Capital re- 
reived a Confirmation in Parlament, was 
the 11.of R. IT. when the Archbiſhop and 
the other Biſhops, upon their withdrawing 
ther from the Parlament , in regard mat- 
ters of Bloud were there to be agitated and 
determined , in quibus non licet alicui eo- 
rum perſonaliter intereſſe , as they lay , 
in which it was not lawfull for any of 
them to be preſent in perſon , did there- 
fore enter a' Proteſtation, with a Salvo to 
their Right of Sitting and Voting in that 
and all other Parlaments , when ſuch mate 
ters were not in Queſtion : which Proteſta- 
tion of theirs was at their deſire enrolled in 
full Parlament by the King's Command, 
with the Aﬀent of the Lows Tempozal 
and Commons. $o that it is-here ſaid 
to be a perfe and compleat AGF of Parla- 
meat ; and if it had not been a Law before, 
would then have been made one. This 1 


the ſubſtance of what is morelargely 1 
Liſted 


Ts Cab 


fiſted on in another place ; and. what r, n . 
ſtrength is there added ſhall beduelypbns . 


fidered. 


To underſtand this buſineſs aright , it | 


will be neceſſary toſet down the Proteſta- 
tion it ſelf at large, as it is taken out of 


SES RSS 


Conrtney's Regilter 8 and the Parlament- Rot. Parl.11 
Rols ; and then examine the Points that R. 2. n. g- 


do ariſe from thence. The Proteſtation 
runs thus. 

In Dei nomine Amen. Cum de jure & 
conſuetudine Regni Anglie , ad Archiepi- 
ſcopum Cantuarienſem, qui pro tempore fue- 
rit, necnon ceteros ſuos Suffrageneos, Con- 
fratres &* Coepiſcopos, Abbateſque & Prio- 
res, alioſque Prelatos quoſcunque, per Ba- 
ronianm de Domino Rege tenentes, pertine- 
at in Parlamentis Regis quibuſeunque, ut 
Pares Regni predidi,. perſonaliter intereſſe, 
ibidemque de Regni Negotiis , & atiis ihi- 
dem tra@Fari conſuetis , cum ceteris di(fi 
Regni Paribus, EX aliis ibidem jus intereſ- 
ſendi habentibus , conſulere, traFare, or- 
dinare ,. ſtatiere , & difftnire, ac cetera 
facere que Parlamenti tempore ibidem inm- 
minent facienda 3 in quibus omnibus & 
fingulis, Nos Willielmus Cantuar. Archie- 
piſcopms , totins Anglie Primas, &* Apo- 
ſtolice ſedis. Legatus , pro nobis , noſtrij- 
que Suffraganeis, Cotpiſcopis, & Confratri- 
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bus, necnon Abbatibus, Prioribus, ac Pre- 
latis omnibus ſupradi&is , proteſtamur, & 
eorum quilibet proteſtatur , qui per ſe, vel 
per Procuratorem hic fuerit modo preſens, 
publice & expreſſe , quod intendimns, &- 
intendit , volumus, ac vult quilibet eorum, 
zn hoc preſenti Parlamento, & aliis , ut 
Pares Regni pradidi, more ſolito intereſſe, 
conſulere, traFare, ordinare, ſtatuere, &- 
diffinire, accetera exercere, cum ceteris jus 
zntereſſendi habentibus in eiſdem, ſtatu &5 
ordine noſtris & eorum cujuſlibet in omni- 
bus ſemper ſalvis, Verum quia in preſenti 
Parlamecnto agitur de nonnullis materiis in 
quibus non licet nobis, aut alicui eomm, 
Jutta Sacromm Canonium inſfituta quo- 
modolibet perſonaliter intereſle, ez prop- 
ter pro nobis & eorum quolibet proteſtamur, 
& eorum quilibet hic preſens etiam prote- 
ſftatur, quod non intendimus, nec volumus, 
frenti de jure non poſſumus , nec debemus, 
intendit, nec vult aliquis eornndem, in pre- 
ſenti Parlamento, dum de hujuſmodi mate- 
riis agitur , vel agetur , quomodolibet in- 
tereſſe 3 ſed nos, & eorum quemlibet, in ea 
parte penitus abſentare, jire Paritatis & 
cnjuſiibet eorundem intereſſendi in dit 
Parlamento , quoad ommnia & fingula mihi 
exercenda, noſtris & eorum cujuſiibet ſta- 
ta &* ordine congruentia , in omnibus ſem 


per 
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per ſalvo. Ad hec inſuper proteſtamur, & 
eorumn quilibet proteſtatur,>quod propter hu- 
Juſmodi abſentiam , non intendimus , nec 
| volunmus , nec eorum aliquis intendit vel 
oult, quod proceſſus habiti & babendi in 
preſenti Parlamento ſuper materiis ante- 
didis , in quibus non poſſumus, nec de- 
bemus, ut p2emittitur, intereſle, qra-2tz- 


* | ad nos &* eornm quemlibet attinet, futuris 
, | 7errporibus quomodolibet impugnentur , ins 
, | frmentur, ſeu etiam infringentur. 
. This Proteſtation, ſetting afide the le- 
; | gal Formalitics of it , conſiſts of 3 parts. 
| 7- A Declaration of their undoubted 
1 | Right as Peers of the Realm, by virtue of 
1 their Baronzes, to Sit and Vote in al/ De- 
| Gates of Parlament. 2, Of their intenti- 
' on to withdraw this Parlanent , becauſe 
2. | ſeveral matters were to be handled, at 
| which zt was not lawfull for them , accor- 
| ding to the Canons, to be preſent. 3. That 
2. | by this abſenting themſelves they did not 
ie. intend, as far as concerned them , to »ul/ 
| the proceedings of that Parlament. 

_ Here now ariſe three main Pozzts to be 


th diſcuſſed. 

FN 1. Upon what Grounds the Pre/ats de- 
2k Clared, it was not lawfull for them to 
2,4 be preſent in Parlamens, at fuch mat- 


ters ? 


per D 2 2, How 
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2. How far the Parlament's receiving 
that Proteſtation makes it a Law £ 
3. Whether on ſuppoſition 1t were a 
part of Canon-Law then in force, it contt- 
nues ſo ſtill ſince the Reformation £ 
1. Upon what Grounds they declared it 
unlawfull for them to be preſent in Par- 
lament , at ſuch matters? One would 
think the very reading the Proteſtatio7: 
were ſufficient to convince any man 3 for 
the Biſhops declareas plainly as mencould 
do, that it was out of regard to the Ca- 
ons of the Church, and not from any Law 
of the Land. For how was it poſlible 
that the ſame men ſhould declare, that 
by reaſon of their B2ronies they had full 
R7ght to be perſonally preſent 1n all De- 
bates of Parlanment, if there were fome 
Law 1n force which made it unlawfull for 
them to be perſonally preſent? The 
greater force there is in the Proteſtation's 
being receiv'd 1n Parlament, the greater 
ſtrength there is in this Argument. For 
if the Proteſtation's being allowed by 
King, Lords and Commons, make it (as 
the Authour of the Letter affirms) a per- 
fect and compleat Law, then their Right 
to be preſent in all Debatcs of Parlament 
isa Laws and fo much the more confi- 
. derable , becauſe it is no enafting Law, 
making 
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making that to be ſo, which was not be- 
fore, but declarative of what was confe(- 
ſed to be their xrdoubted Right by Kine , 
Lords and Commons. And therefore I do 
not wonder, that the Authorr of the Let- 
ter, 10 conveniently to his purpoſe, left 
out all the beginning of the Proteſtatior, 
which fo fully clears the ſenſe of the reſt. 
For the very famething which afterwards 
the Biſhops ſay they are forbid to doe by 
the Canons, that 1s, perſoraliter intereſſe, 
to give their perſonal attendance, they ſay 
at firſt, by Right of their Peerage, as Ba- 
rons by tenure, did belong to them); for 
there the words are per/onaliter zntereſſe 
too, Therefore that perſonal attendance 
in ſuch matters which they ſaid was un- 
lawfull to them by the Canons, they chal- 
lenge to themlelves as their juſt Right by 
virtue of their Baronies, But is it poſſi- 
ble to imagine, if they had been preclu- 
ded from fitting by any antecedent Law, 
that ever ſuch a publick avowing their 
Right would have paticd the Kg and 
both Hoxſes £ So unſucceſsfull hath the 
Authour of the Letter been in his Statute- 
Laws, that there can be no ſtronger evi- 
dence of the Brhops Right to fitin ſuch 
Caſes, then thoſe which he produceth a- 
gainſt them. 
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But he goes about to prove this Prohi- 

Lett. p.21, bition cannot be underſtood onely of the 

= Canon-Law © for the Canon-Law, faith he, 

was to them above all Laws: and what was 

forbidden by that Law, they could not have 

a thought, that it could in any ſort be lawfull 

for them to challenge as their Right, upon 

axy account. TI confeſs I can ſee no force 

in this Reaſoning: For when a thing is 

forbidden to men meerly by a poſttive Law 

of the Church, and the penalty of it is bare 

Irregularity by the Canons ; why may not 

{uch men challenge their own Right not- 

withſtanding thoſe Carons , becauſe the 

Irregularity might be diſpenſed with, 

whenthe Pope ſaw convenient 2 And by 

Conſt. 0- the Conſtitutions of Othoborr, which were 

tho». 6. X? made in the time of HF. 11. we find, that 

| if an Inferiour Clergy-man tranſgreſſed 

this Caron, It was In the power of the 

Dioceſan to abſolve him trom his Irregu- 

larity. And this Canon was receiv'd 

and inforc'd moſt here in Ezgl/and on the 

inferiour Clergy , as appears by the Ca- 

Spelman. #01s Of Stephen Langton 1n the Conncil of 

— gm Oxford , and other Synodal/ Conſtitutions 

Lyndwoog DEFE» For it is a Rule in Lyndwood, Cle 

ad tit.deLoc, ricws ex vi verbi non comprehendit Epiſco- 

+ Conde. pum, ſed cum adjundo, 7; in quantum ik 
vendentes. Si 7 

gui Clericws, ud adjundnm poteſt concernere —__ 
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 Thatby Cleric: we are not to underſtand 


Biſhops, unleſs there be ſome adjund that 


implieth it. Andamong the Decretals there p.creat.te, 
is ove from Alexander III. tothe Archbiſhop x pray 


of Canterbury, under the Title Ne Cleric, 
to the ſame purpoſe, Where the Gloſee, 
I grant, comprehends Prelats 3 therefore 
I will not deny, but they were to be zr- 
reeular by the Canon-Law, as well as o- 
thers. But then, we are to conſider , 
how far the Legatine Power veſted in the 
Archbiſhop of Canterbury might extend 
in ſuch a Caſe ; and that there was the 
ſame ſeverity in the Canons againſt Clergy- 
en's taking upon. them any Secular Of- 
fice: and yet in this very Parlamert, 
Thomas Arundell Biſhop of Ely was Lord 
Chancel/our, and after him Williamof Wicks 
ham Biſhop of Wincheſter , and before 
them R. Baybroke Biſhop of Londox ; and 
the Biſhops of Durham and Exceter were 
Lords Treaſurers under R.II.and in H. III's 
time we find 3 Clergy-men Lords Chief 
Juſtices , Pateſhull , L ovell and Manſe/, 
notwithſtanding theſe Canons; and in 
Edward 1IT* time almoſt all the great Offe- 
ces of the Court were executed by Clergy- 
mer, By which we ſee they did not 
think themſelves fo ſtrictly bound to ob- 
ſerve thoſe Canons; or it was ſo eaſy to be 
D 4 diſpen- 
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diſpenſed with, that they had great Rea- 
ſon to inſiſt upon the challenge of their 
own Rzght , notwithſtanding the Canon- 


Law. 


The truthis, the Caron-Law, as it was 


managed in thoſe days , was one of the 


moſt myſterious pieces of Eccleſpsſticall 
Policy « it was an Emgize, which the arti- 
ficial Church-men could ſcrew up or let 
down as they pleaſed. If it were in a 
matter likely to be prejudicial to their 1n- 


tereſt, (as it was moſt apparently the caſe 


in 11 R. II. when matters grew ſo high 
between R. II. and the powerful Lords , 
and ſo many Favourites were to be im- 
peached, and among them Alexander 
Archbiſhop of York, ) then it was a time 
to quote the Canons, and to enter a Pro- 
te/tation, and to withdraw: If the Times 
were calmer and more ſettled, or ſome 
great Reaſon moved them , then they 
could ſtick to their Right of Peerage , 
and make uſe of it, either in Per/oz,, or by 
Proxy, as they thought convenient. Nor 
was it ſo eaſy a matter to reſolve what 
was Canon-Law in England , but they 
might with ſome colour make uſe of either 
of theſe Pleas. For in this very Parlament 
11 R.II. the Commons defire that thoſe 
may be reputed Traitours who brought 

. : : 48! 
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in the Pope's Bu//s of Volumus &* Imponi- 
mu + Which ſhews that they did not 
think all Caron-Law that paſled for ſuch 
at Rome. And 15 R.II. Sir Will, Brian 
was ſent to the Tower , for bringing a 
Bull from Rome which was judged preju- 
dicial to the Kirg, and derogatary to 
his Laws. And in 16 R. Il. W:/. Courtney, 
Archbiſhop of Canterbury, (the ſame who 
enter'd the Proteſtation before mentio- 
ned,) makes another of a different kind, 
owning the Rights of the Crown 1n op- 
polition to the Pope's Encroachments. 
Now, by the ſame Reaſon, no Caror 
mede at Rome, no Legatine or Synodal 
Conſtitutions , cauld have any force a- 
gainſt the King's Authority, But the 
King himſelf being under a force at that 
time, as he alwates declared afterwards, 
and that being, as Knighton ſaith it Knighton p. 
was called , Parlamentum ſine Miſericor- 291- 
dia, the King having tied himſelf up, not 
to pardon any without conſent of the 
Lords 3 he might be willing to Jet the 
Biſhops excuſe themſelves 3 becauſe that 
might give ſome colour to call in queſti- 
on the Proceedings then, as it did 21 R.1I. 
when all the Acts of this, Parlamernt were 
nulled': and the Lords and Commons 
might be yery willing to Jet the gs 
el | With 
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withdraw, that their buſineſs might pro- 
ceed with leſs difficulty againſt all the 
King's Mzniſters. So that here was a 
concurrence of many circumſtances, which 
made the Biſhops think fit not to appear 
in. the Houſe, this Parlament ; and the 
King, Lords and Commons to be willing 
to receive their Proteſtatior. But in the 
Anti- Parlament to this , that I mean 


that ſince divers Judgments were undone 
heretofore, for that the Clergy were not pre- 
ſent , they might appoint ſome Common 
ProGor with ſufficient Authority to that 
purpoſe. Thisis a Paſſage which deſerves 
conſideration, and tends very much to 
clear the whole matter. 

For the Hoxſe of Commons declare, that 
divers fFudgments had been undone for 
want of the Preſence of the Clergy. There- 
fore their Concurrence, in the judgiment 
of the Houſe of Commons , was thought 
neceſlary to make a Judgment valid. A 
very late Authour finds himſelf fo perplex- 
ed with this, that he knows not how to 
getoff from it. He cannot deny this to 
be in the Ro/'s of Parlament , and to be 
the /rſt Petition of the Commons : but 


then he blames them-for raſhneſs and er-| 


rour, and wart of due Examination of 
P re- 
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Precedents. As though it were poſlible 
for any man now , to undaſtand the 
Law and Practice better then the whole 
Houſe of Commons then did. He faith , 
they were miſtaken palpably de fatto, in 
ſaying that divers Judgments have been 
heretofore undone 5 and yet preſently con- 
felleth , that the two Judgments againſt 
the two Spencers were reverſed for this 
Cau/e; but he faith, there are mo more to 
be found, Where doth he mean? in his 
Study £ or not now extant 1n the Par/a- 
ment-Rolls * But have we all the Ro{s 
of Par lament that were then 1n being ? or 
muſt men ſo boldly charge the Houſe of 
Commons with Ignorance, Errour , brea- 
king the Laws, becauſe they ſpeak againſt 
their fancies > But this Gentleman ver 

peremptorily concludes the Honſe of Com- 
mons then guilty of a very ſtrange and un- 
accountable Overſight, It 1s great pity, 
a certain Gertleman had not been there 
to have ſearched Records for them, and 
to have informed them better. But we 
think a Judgment of the whole Houſe ' of 
Commons in fuch a Caſe , declared in ſo 
ſolemn a manner, without the leaſt con- 
tradition from the Kirg or the Lords, 


| might deſerve a little more reſpect 3 and 


it had certainly had it, if it had made - 
the 
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the other fide. But we ſee the Houſe of 
Commons it ſelf is reverenced, or not, as 
the Judgment of it ſerves mens purpoſes, 
And yet this was more then the bare Jude- 
ment of the Houſe of Commons : for a 
Petition was made upon it, and that Pe- 
tition granted 3 and conſequently a Com- 
220n ProFor appointed , and that Pro@&or 
allowed by King, Lords and Commons. 
So that this was a Judgment ratitied by 
conient of the King and the whole Par- 
lament. For, it a Petition were made 
on a falſe ground, what had been more || ;j 
proper, then for the Lords to have o- 
'pen'd this to the Commons, and to have 
rold them how unadviſed and falſe their || p 
Judgment was? whereas the Lords con- 
ſented , and the ProFor was admitted , 
and gave his Vote in the ame of the Cler- 
£7. But there 1s ſomething more to con- ||, 
tirm this J=dgmert of the Commons, and || q; 
that is, the Parlament 11 R.I. making 
Petition to the King, that all Fudgments 
then given might be approved , affirmed |, 
and ſtabliſhed, as a thing duely made for ) 
the Weal and Profit of the King our Sove- || j;, 
reign Lord, notwithſtanding that the Lords |, 
Spiritual and their Procurators were abſent 
at the time of the ſaid Judgments given, fac 
What means this Petztior , it thare had 
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been no doubt 'at that time , that theſe 


were of that mind then, but ſome are re- 
ſolved to be of another now. 

But from hence we plainly ſee, that 
| evenin A. II's time the Concurrence of | 
* Þ the B7ſbops was thought ſo neceſlary, that | 
Y | one Parlamert declared Judgments had ; 
been reverſed for want of it ; and that ve- | 


"E Judgments might be reverſed, as not 
ducly made, by reaſon of the abſence of 
* | the Prelats? The onely anſwer in my 
k mind is, that it was Error Temporis, they 


C ry  Parlament wherein they abſented 
© | themſelves, got a Clauſe inſerted on pur- 
”” || poſe to prevent the nulling of thoſe Fudg- 


ments : which ſignified nothing to the 


Parlament 21 RK, [I. which reverſed them 
1- MF all. 


There 1s ſomething more conſiderable 


7- $to our purpoſe in this Parlament ; vis. 
I that the fame Aruthour produceth the Te- pifcourte of | 
N 


ſtimony of a MS. Chronicle, which large- the Peerage, 

Ng fly handles the Afﬀairs of that Parlament, ©*1-2* 
wheretn it 1s confeſſed, that the B7/ſhops, 

ed by concurring with the Lords in the Re- 


vocation of the Earl of Arundei's Pardon, 
ve- 


| 
did give Vote in aCaje Capital : for ſo the 

ras words are there cited , Dederunt ergo lo- 

am Prelati judicio Sanguinis in hoc 

en ffeFo. Which ſhews that the B:ſhops did 

then 


had 
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then give their Votes about the validity 
of the Pardon : which the Authonr of that 
Chronicle indeed condemns them for, and 
tells us ſome thought they incurred {rre- 
gularity by it. From whence it follows, 
that all the Pezalty ſuppoſed to be incur- 
red was onely Canonical ; but he never 
charges them with going againſt the Law 
or Cxſtom of Parlament there. 

But the Authour of the Letter ſaith , 


Whatever was done this Parlament ſtgni- | 


fires nothing , becauſe the whole Parlament 
flands repealed by 1 H.1V. and all done in 
it declared null and void. Yet, to our 
camfort , the ſame Authonr tells us, the 
three Henry's were Uſurpers ; and there- 
fore I deſire to be ſatisfied , whether an 
Oſarper, by a Parlament of his calling, 
can null and repeal what was done by a 
King and his Parlament, It he may, 
then the Kizg loſt his Title to the Crown 
by the late Oſarpers ; if not, then the 
Parlament 21 R. II. could not be repea- 
led by that 1 H.1V. If the Arthorr of the 
Letter had conſidered this, he is a Perſon 
of too great Judgment and Loyalty, to 
have mentiond, more then once, the Re- 
peal bf that Parlamert, by the ſubſequent 
Parlament 1 H.IV. 


From all this we ſee, that by the Judg- 
ment 
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ment of the whole Parlament, both 11 A.1l. 
it and 21R, II. the Biſhops had'a Right to 
d fit, ſo far that Judgments were reverſed 
e- | where they were not preſent 3 and there- 
S, J fore all the pretence they could have for 
-& withdrawing muſt be from the Caror- 
& | Law: which although not ſufficient to 
HY bind them , 1f the matter had been con- 
teſted, yet it ſerved them for a very co- 
1,Y lourable pretence of abſenting themſelves 
77- in. ſuch dangerous times , as thoſe of 
nh 11 A, 1. | 
7n Here the Arthour of the Peerage and pag. 19. 
ur Y TuriſdiFion of the Lords Spiritual thinks 
he | he brings ſeatonable relief to the Canſe, 
&- || when he undertakes to prove, that the 
an Þ Biſhops — was not meerly on 
g, | theaccount of the Caron-Law. This, I 
28 confeſs, is home to the: buſineſs , if he 
J,ſ can make it out. (1.) He faith, there 
wi was an A of Parlament before , that did 
he expreſly prohibit them to exerciſe Juriſ- 
ea didion in thoſe Caſes, This we utterly 
the deny. And the Conſtitution of Clarendor, 
ſorj to which he refers, proves the contrary. 
toh (2.) The Biſhops made bold with the Ca- , ,o, 
\&- || 2025 when they thought fit, as 21 A. II. 
ent 8 But how could they doe that, unleſs they 
had a Parlamentary Right to be preſent ? 
dg-] He faith , the Conſtituting a Proxy was as 
great 


p. 21, 


( 69 
great a violation of the Canons, as being 
perſonally preſent : and what then? there- 
fore the Parlament would not have ſuffe- 
red them to doe that, if there had been a 


Law to exclude them. How doth this, 


prove that the Biſhops did not withdraw 
on the account of the Canons 11 R. II, 
becauſe they made a Proxie 21 R.1I? 
But why did they not appear perſonally, 
if they had no regard to the Carors; 
when the receiving their Proxie ſhewed 
they had a /egal Right to appear 2 But 
he grievouſly miſtakes the meaning of the 
Canon of Stephen Langton in Lyndwood , 
when he interprets Literas pro pena ſan- 
guinis infligenda. ſcribere wel diGare , a- 
gainſt making of Proxies; which 1s onely 
meant of giving or writing the Sentence 
for Execution. (3.) He faith, they were 
excluded by ancient Cuſtom ; which , by 
a very ſubtle way of reaſoning,;he proves 
to have been part of the Fundamental 
Contradt of the Nation, ashe ſpeaks. Seeing 
then, faith he, it 3s without doubt that 
there was ſuch a Cuſtom, that the Prelats 
ſhould not exerciſe JuriſdiFion in Capital 
Caſes ;, (not ſo altogether without doubt, 
unleſs it were better proved then we 
have yet ſeen itz) and there is no Re- 
cord that doth mention when it did begin, 

2101 
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"or any time when it could be ſaid there 


never was ſuch an Uſage; (yes, before the 
Conncil of Toledo being publiſhed in Spazr, 
and receivd here; ) 2t muſt of neceſſity 
be ſuppoſed, that it 3s as ancient as the 
Government it ſelf, and part of the Fun- 
damental Contra of the Nation. Which 
looks ſo like a Feſnitical Argument, that 
one would have thought he had been 
proving Tranſubſtantiation by it. For 
juſt thus the Argument runs at this day 
among that Party; There wi a time when 
it was receiv'd; and no time can be in- 
ſtanced in wherein it was not, therefore 
it was a part of the Fundamental Religi- 
on of Jeſis Chriſt, The plain Anſwer 1n 
both caſes is the ſame: If wecan produce 
unqueſtionable Authority to which a 
Do&trine or Practice is repugnant , we 
are not obliged to aſlign any puncual 
time in which it muſt firſt come in. But 
18 this caſe , we do afſign the very time 
and occaſion of the Biſhops abſenting 
themſelves in Capital Judgments , and 
that was from the receiving the Canon of 
the Council of Toledo here : For no ſach 
practice can ever be proved before. And 
therefore this can never be proved to be 
any part of the "ancient Common Law of 
England. And that this came in by hy 
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of imitation of other Countries , appears 
by the citing the Conncil of Toledo both 
by Larfranc and Richard in the Conncilof 
Wincheſter. (4.) He faith, the Practice is 


ancienter ther any of the # ANons of the 


Church, But how doth that appear? | 


The eldeſt Canoz he can find 1s that of 
Stephen Langton in Lyndwood, which was 
made above 50 years after the Parlament 
at Clarendoyw, But we have made it evi- 
dent, there was a Canon receiv'd here in 
Lanfranc's tif, long before the Conſti- 
zution of Clarendon, And ſo afull An- 
ſwer is given tothele Objections. 


But we are told, by the Authorur of the | 


Letter , that the Biſhops Proteſtation be- 
ing receiv'd and enter'd in the Ro#, or 
Journal-Book , makes it to paſs for a Law, 
it being agreed to by the King and two 
Houſes ; ſo as whatever was. the Law be- 
fore, if it were onely the Caron-Law, it 
is now come to be the Law and Ryvle of 
Parlament, and the Law of the Land. 

2. This is therefore the ſecond Point 
to beexamined, Whether the receiving 
this Proteſtation amounts to a Law of 
Excluſion £ which it can by no means do 
tor theſe two Reaſons: 1. from the na- 
ture of Proteſtations in general, 2. from 


the particular natvre of this Proteſtation. 
1. From 
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1. From the nature of Proteſtations in 
general. For a Proteſtation 1s onely a 
Declaration of their minds that make it, 
and not of theirs who receive it, or 


 ſufferit to be enterd in the AFs or Re- 


> þ cords of the Court.; unleſs it be receivd in 


ſuch a manner, as implies their conſent. 
For, the very next Parlament after this, 
13 R. II. the two Archbi/bops, in the name 
of the whole Clergy, enter a Proteſtation, 
That they gave no aſſent to any Lawor Statute 
made in reſtraint of the Pope's Authority ; 


and it is faid in the Ro/s of Parlament, 


' that at their requeſts theſe Proteſtations were 


! enrolled, Will any man hence inferre, 


that theſe Proteſiations were made As 


| of Parlament If the Cauſe would have 
| born any better, a Perſon of ſo much 
| $kill in proceedings of Parlament would 


never have uſed ſuch an Argument as 
this. Beſides, it isa Rule 1n Proteſtati- 


' ons, $i Proteſtatioin Judicio fiat, ſemper per gy. 1 1, a: 
: contrariumaGFum tollitur, faith Hoſtienſgs 3 Conftit. n18. 
| A Proteſtation, although allowed in Court, P46 3+ 

| i taken off bya ſubſequent AG contrary to it. 
& Which ſhews, thata Proteſtation can never 


have the force of a Law ; becauſe it may 
be deſtroy'd by the AZ of the Parties 
themfelves. If therefore the Biſhops did 
afterwards a& contrary to this Proteſta- 

E 2 tion, 


Manal, 
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tion, they took away all the force of it. 

2. The particular nature of this Prote- 
ſtation 1s ſuch, as doth moſt evidently 
preſerve their K7ebt to be perſonally pre- 
ſent on the account of their Peerage and 
Baronies; and the great defign of a Pro- | 
teſtation 1s, to preſerve a Right notwith- | 
ſtanding ſome AF whith ſeems to deſtroy 
zt 5 as their abſenting themſelves on the 
account of the' Caos might ſeem to doe, 
But of this already. 

3. We are now to conſider the third 
Point, Whether, on ſuppoſition that on 
the account of the Canon-Law, the Biſhops 
had always withdrawn in the time of Po- 
pery, that had continued in force ſtill 
fince the Reformation £ I think not, 
upon theſe Reaſons. 

x. Becauſe the Canon-Law was foun- 
ded upon a Superſtitious fancy, viz. that 
if Clergy-men be preſent in Cauſes of Bloud, 
they contra Irregularity ex defe&u per- | 
fete Lenitatis, as the excellent Canoniſt, | 
Navarr, faith , becauſe it argues a want 
of perfe Lenity. But if we conſider the 
caſes they allow, which do zot zncurre þ 
Irregularity, and thoſe they do not allow, 
which do incurre it, we ſhall find all this 
ſtir in the Ca-oz-Lawabout this matter to 
be onely a Superſtitious kind of EY ” 

x. bt) 


| not, 
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1. If a man in Orders gives another 
man Weapons, without which he could 
not defend himſelf, and by thoſe wea- 
pons he maims him that aſſaulted him 5 
this doth not make him 7rregwlar - but if 
he kills him , it doth: and yet the Ca- 
ons make the caſe of Diſmembring and 
Death the ſame. 

2, It makes a man ad againſt the Law 
of Nature to prevent Irregularity, For 
they fay, if it be for the defence of Fa- 
ther or Mother, or preventing the ruin of 
his Country, although the Cauſe be never 
ſo juſt, a Clergy-mar that diſmembers, or 
takes away another's life, is zrregular. 

3. If a Clergy-mar diſcovers Treaſon , 
or accuſes another for Treaſon, without 
a Proteſtation, that he doth not doe it 
with a deſign to have him puniſhed ; he 
is irregular : but if he makes that Prote« 
ſtation, although death follows , he is 


4. If a Clergy-man be in an Army, and 


| perſwades the Souldiersto fight manfully, 


and kill as many as they can ; this doth 


| not make him 7rregalar 3 nay, although 


he beats them , if they will not fight : 
but if he happens to kill an enemy him- 
{zlf, then he 1s. 
5+ If he gives a Souldier a Sword or a 
| E 3 Gun, 
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Gun, - 4 which he diſpatches his ene- 
mies, if he didit with a particular inten- 
tion that he ſhould ſlay or maim them, 


he is irregular; 1f onely with a general | 


intention, that he ſhould overcome, he | 


is not. This being ſomewhat a nice 
Caſe, the Canoniſts take more then uſual 
, Pains to prove it. And from hence they 


defend their Prieſts and Jeſuits in the [»- | 


dies, who carry the Croſs before their 
Armies into the Field , and encourage 
them to kill all they can : and yet N- 
varr ſaith , they are ſo far from being 


zrregular , that they are regulariſſumi , as | 


his word is. 

6. If a man, to gain an Indulgence, 
carries a fapgot to burn an Heretick, if it 
be with a defign to take away his life, he 
15 irregular : but if he be hanged firſt, or 
dead before it be thrown into the fire, 
then he 1s not. 

7. It a man in Orders helps a Chirur- 
geon 1n cutting off a man's Leg, he is not 
zrregular : but if a man be juſtly con- 
demned to have his Leg cut off, if he 
then gives any affiſtence, he is zrregular : 
becauſe the one is moved out of Mercy, 
and the other out of Juſtice. 

e. If the Biſhops fit and condemn a 
man for Hereſy, and deliver him over w 

tne 
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the Secular Power for Execution ; yet 
they free this from 1rreg»larity, or elſe 
the practice of the [zquiſttion were loſt, 
1 | This ſeems a very difficult Caſe : but the 
> | Canoniſts ſalve this, by ſaying that the, 
e | Inquiſitours, when they deliver them clem. ſi fo- 
1 | overto: the Secular Power, do pray that 19-2. 2: 
y | they may not be hurt either Wind or Lim; ** © 
;- | 2s it appears by the Forms uſed in the 
r | Dire@orinm Inquilttorum. And if this be 
e | not the height of RKypocrifte, Jet the 
:» | World judge. And therefore this part 
8 of the Canor-Law is not conſiſtent with 
as | the Sincerity of the Reformation. 
2. This part of Caon-Law is incon- 
> | ſiſtent with the Kizg's Power oyer Ercle- 
it | faſtical Perſons, For it ſuppoſeth them 
he | liable to the penalty of a Law, which he 
or | hath no cognifance of , and derives no 
e, | force or authority from him : which tends 
| tothe diminution of the K7zg's Preroga- 
tive Rozal , and therefore ir4: nulled by 
1ot þ the Star. 25 H. VIII. c. 19. I do very 
5n- | much queſtion whether this ever were 
he | any part of the Canon-Law of England 5 
zr : | notwithſtanding the Pope's Decretals 3 
cy, | 7-e. whether theſe Canons ever received 
confirmation by the Rozal Authority , 
n a| either in Sy-odal Conſtitutions , or elſe- 
to} Where. And it would be a very hard 
the E + caſe, 


o_ 
my 
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s 
WOW , 
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caſe, if our Kings had not the ſame Privi- 
leges which areallow'din Popiſh Countries; 
viz. that nothing paſles for Canon-Law' 
within their Territories , till it paſs the 
examination of the Kings Council, and 
approbation by his Arthority. Thence 
in France nothing paſſes without the 
King's Pareatis ;, nor in Spain or Flan- 
ders, without the King of Spain's Placet ; 
no nor in the Ki-gdom of Naples, with- 
out the Royal Exequatur, It is well 
known, that the 6. Book of Decretars was 
not allowed in France, becauſe of the 
quarrel between the King and Boni- 
Face VIIE. and that even the Conncil of 
Trent it ſelf was not allowed by Phzlip II. 
til] it had been ſtrictly examined by the | 
King's Council, that nothing might be | » 
allowed which tended to the diminution | b 
of his Prerogative. How then will men | a 
juſtifie the making that a part of the Ca- | a 
20n-Law of England , which was repug- | 0: 
nant to the Rzghts of the Crown, and | b 
deprives the K izg of the Power of taking | w 
advice of thoſe of his Subjeqs, whom he Þ| hc 
hath ſummon'd for that end ? W 
3. The SarGior of this Law 1s ceaſed, | th 
which was [rreg»larity : And ſome of our | or 
moſt Learned Judges have declared, that | in 
is taken away by the Reformation, But | be 
| my 
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in caſe any be of another opinion, I ſhall 
urge them with this inconveniency 3 viz. 
that the great I»ſirument of diſcovering 
the Plot falls under. [rregularity by it. 
For it is moſt certain, by the Caron-Law, 
that a man in Orders accuſing others of 
Treaſon, without making his due Pro- 
teſtation 1n Court , 1s Irregular. But if 
this be now thought unreaſonable, as it 


| 1s, in the perſon of an Accyſer, why ſhould 


it not be ſo in the caſe of Judges 2 And 


| if the [rregularity be taken away, then 


the S2rGior 15 gone : and if the Santo 
be taken off in a meer poſitive Law, the 
force of the Law is gone too. And there- 
fore this Canon-Law,which forbids Clerg y- 
men being preſent in Capital Caſes, and gi- 
ving Votes therein, 1s wholly taken away 
by the Reformation. And we do not find 
any mention of it for 80 years and more 
after the Reformation ; till about the time 
of the Ear! of Strafford's Trial, a Book. 
being printed about the Privilege of Peers, 
wherein this Proteſtation» was mention'd, 
hold was preſently taken of it, by Men 
who thought they could not compaſs 
their ends without removing the Biſhops 
out of the Hoxſe - and when the Biſhops 
infiſted on their Right, and could not be 


beard, but at laſt were willing to ſa/ve 


their 


Camden. 
Annal. 4. D. 
1586, 


Vid. Lynd- 
wood in Cine 
flit. 0thob. 
Ce. Ns Clerict, 
v. In eiſdem, 
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their Right by Proxies; the Lords of the 
Cabal prevailed with their friends, to de- 
clare they would uſe no Proxies them- 
ſelves, and ſo by that artifice ſhut the 
Biſhops out of Doors. 


4. Thepradtice hath been ſo contrary, | 


fince the Reformation, that I find no 


manner of regard hath been ſhewed to it. 


For the Archbiſhop of Canterbury was the 
firſt nominated in the Commiſſzor for the 
Trial of the Yneez of Scots ; as appears 
by the nt it ſelf in Camden; 
which is direQly contrary to the Canor- 
Law. Some diſtinguiſh the Biſhops ac- 
ting by Commiſſuon , from their being 
Judges in Parlament. For which there 1s 
no manner of Reaſon with reſpect to the 
Canon-Law, which 1s rather more expreſs 
againſt any kind of Commiſſuons in Caſes 
of Bloud ; as appears by the Conncil of 
Toledo, the Synodal Conſtitution, and the 


Pope's Decretals. And there hath never * 


been any ſcruple about Dzvizes fitting on 


the Crown-ſide as Juſtices of the Peace, | 
when Sentence of death is pronounced ; nor F 
in the Ordizary's declaring Legit, or Nor | 
legit, when a man's life depends upon it. | 
But, which is yet more to our preſent pur- | 
poſe, in the Parlament 22. May 1626. up- | 


on the Impeachment of the Ezrl of yo 
1 


(71) | 
ſtol of high Treaſon, 10 Biſhops, 10 Earls, 
10 Barons, were appointed to examine 
the Evidence 3 and upon their Report he 
was ſent to the Tower by the whole Houſe. 


All which ſhews, that there hath been 


no regard had to the force of the'Canon- 


Law 1n this matter fince the Reformation : 


That being a Spirit lay'd long fince by 
the Principles of our Church ; and it 
would be ſtrange, if ſome mens zeal a- 
gainſt Popery ſhould raiſe it again, 


CH AP. IIL 


The Precedents oz both ſides laid down - 
thoſe againſt the Biſhops examined and 


anſwered. 


IT, F Now come to examine the Prece- 
dents, and ſhall proceed therein ac- 


' cording to due Order of Time. 
| And fo the 75 is taken from the 


Saxor: times viz, from Brompton's Rela- 


tion about Edward the Confeſſour's ap- 
| pealing to the Earls and Barons about 
| Earl Godwir's murthering of his Brother 
| Alfred, Here we ſee, faith the Authour of yay; 59; 
| the Letter, it was onely ad Comites & Ba- 
| Tones that he appealed , and they were one- 


Ly 
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ly to judge of it, and not Biſhops or Pre. 
lates. 

I have 2 things to anſwer to this Pre. 
cedent. T1. That we have great reaſon to 
ſuſpect the truth of it. 2. That if it were 
true, we have no reaſon to ſuſpect the 
Biſhops to be excluded. 

1. For the truth of the Story. That 
there is great reaſon to ſaſpect it, appears, 
in that it is the ſingle relation of Bromp- 
tor, againſt the conſent of the other Hz 
ſtorians, (and ſome of them much ancien- 
ter, and nearer to that time, ) who men- 
tion K. Edward's charging Earl Godwin 
with the Death of his Brother, not 1n 
Parlament, but asthey were at Table to- 
gether at Wincheſter , upon the occaſion 
of a ſaying of Earl Godwir's, upon the 
King's Cup-bearer's ſtumbling with one | 
foot, and recovering with another ; See, | 
faith he , how one Brother helps another. 
Upon which Marr. Weſtminſter, Knighton, | 
and others ſay, that the King charged him | is 
about the Death of his Brother Alfred. | fe 
Whatever the occaſion was, our beſt FH; þ tt 

ftorians of that time, Malmsbury and Ir || fi 
gulphas, fay, it was at an Entertainment |f ti 
at Wincheſter , and that Ear! Godwin died } 
upon the place 3 being choaked, as they | /e 
ſay, with a Morſel of Bread he took with | it 
agreat 
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a great Execration upon himſelf if he were- 
not innocent. Knighton faith, he was 
queſtion'd for the Death of his Brother 
by Hardeczute , and that he cleared him- 
ſelf, by ſaying he did nothing but by the 
King's command. But ſuppoſe Edward 
to be never ſo weak a Prince, is it 
likely this ſhould be done by an Ap- 
peal in Parlament by the King himſelf; 


| and that afterwards, by the Judgment of 


his Earls and Barons, he and his Sons and 
12 Kinſmen ſhould make the King amends, 
by as much Gold and Silver as they could 
carry between their Arms 2 Beſides , 
Brompton ſaith, this was done by Godwin 
when he returned to Ezglard, after King 
Edward's coming to the Throne 3 where- 


| as Malmsbury ſhews, that it was through 
| Earl Godwir's intereſt, that ever he came 
| toit; and fo the marrying his Daughter 
{ would make any one believe. 


2, But ſuppoſe it true. What reaſon 


| is there to conclude the Biſhops not pre- 
| ſent, who were never abſent through all 


the Saxoz times, after Ethelbert's Conver- 
fion, in any publick Cozrczls of the Na- 
tion 2 They had no Carmor then to be 
afraid of ; for that of the Council of To- 
kdo was brought in by Lanfravc. And 
it was not againſt the practice of thoſe 

Times. 


Lett. Þ» 110» 
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Times. For if we believe as true a S/ory 
as this of Brompton , the Archbiſhop of 
Canterbury himſelf condemned King Ed- 
ward's Mother Emma to a Trial by hot 
Irons, which was preſent death without 
a Miracle : and this it is faid was done by 
the conſent of the King and the Biſhops; 
which is as good a Precedent againſt [e- 
poral Lords, as the other is againſt the 
Biſhops. However, this is certain, that 
the Biſhops then ſate in the Conrty-Conrt 
at all Judgments. And whereas the Au- 
thonr of the Letter would avoid this, by 
ſaying that no Capital Crimes were tried 
there 3 the contrary is moſt certainly 
true. For the Laws of King Edward, as 


they were ſet forth by H. I. c. 31. men-f 


tion the Capztalia Placita that were there 


held. And the Authour of the MS. Life} 


of S. Cuthbert faith, that when one of 


Earl Godwir's Sons was Earl of Northum-| 
berland, and one Hamel, a very bad man, þ 
was impriſon'd by him, his Friends inter- 


ceded earneſtly with him, ze capite plec- 
teretur, that he ſhould not loſe his bead, 
By which it appears, that Caſes Capital 
were heard and determin'd in thoſe Coxrts, 
the Biſhop and Earl ſitting together mn 
Judgement, And here the Point is plainly 
gain'd, becauſe the Arthorr of the Letter 

grants 


que 
Ho 
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y | grants that the B;ſbops fate in all Judgments 
f | in the Conrty-Courts, and then puts the 
{- | matter upon this Iſſue, whether Capital 
Xt | Crizzes were there tried or not 3 which I 
it | have clearly proved that they were. But 
y | 1 ſhall make another advantage of this 
5 | againſt the Axthour of the Peerage, ec. for 
z- | it plainly overthrows that confident AF 
ie | ſertion of his , That without doubt there Lett p. 21- 
at | was a Negative Cuſtom, that the Prelates 
rt | ſhould not exerciſe JuriſdiFion in Capital 
u- | Caſes, fo ancient as to be part of the Fun- 
Yy þ damental Contra? of the Nation. It were 
d | a thouſand pities that ſuch well-ſounding 
ly | words, ſo handſomely put together,ſhould 
as } fgnifie nothing. I dare not be fo poſi- 
n- ſtive as he is, but am of opinion, that if 
ref} he could be perſwaded to produce this 
fe | Fundamental Contraf? of the Nation,which 
of FI perceive he hath lying by him, it would 
2-[not amount to ſo much as a blixd Ma- 
0, | »{cript. Tf it be ſaid, that Brompton onely 
2r- mentions Earls and Barons, and Biſhops 
ec- were not then made Barons; I anſwer, 
2d.fithat Barozies were brought into England 
talfiby the Congquerour, and therefore Bromp- 
15,0: muſt ſpeak improperly , and conſe- 
in quently , taking it onely for a Title of 
1yHonour , he means no more then thoſe 
ter|who were the Great men of that time, 
nts and 
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and ſo may take in the Biſhops too : of 
which more afterwards. But there 1s one 
thing more in the Laws of H. I. (which 
were onely a reſtoring K.Edward's Laws) 
that implies that Biſhops had then a Power , 
of Judging in Caſes Capital 5 which is 
c. 58. Ni occiderit Epiſcopum ſit in arbi- 
trio Principis e& Epiſcoporum, He that kil- 
led a Biſhop was to be left to the Will of the 
King and the Biſhops. Which ſhews that 
they were to hear and examine the whole 
Evidence, and to give Judgment accor- 
ding to it. 

Lett, p-$5- After the Saxor times, the firſt Prete- 
dent produced is of the 33 Edw.l. con- 
cerning Nicolas Segrave, who was ſum: 
mon'd to appear in Parlament, and after 
his Offences were open'd , the King. ad- 
viſes ozely with the Temporal Lords, who 
declared, ſuch a man deſerved to loſe his 
Life. But 1s he ſure the Biſhops were 
not preſent ? No: he faith, that doth nd) ti 
appear by the Record; but it appears clear d, 
ly they were not to meddle with it, Howl m 
ſo? The King declares, that he would hawf th 
the Advice Comitum, Baronum, Magnatum | m 
&-aliorium de Confilio ſuo.But is he ſure they E, 
are not comprehended under Magrratez, 
and that there were no Clergy-mez: at thath if 

; time of the King's Counſel 2 What _ til 
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he of William de Hamilton, Dean of Yorks 
who was made Lord Chancellour Jan. I 6: 
33 Edw. T. and this Parlament was held 
the next Sunday after S. Matthias, which 


J was the latter end of February? Andin 


the 35. year , Ralph de Baldock, Biſhop 
of London , was made Lord Chancellonr < 
and ſcarce any other but Church-mer had. 
that Office all his days. The Biſhop of 
Bath and Wells was Chancel/onr near twen- 
ty years of his Reign ; after him the Bz- 
ſoop of Ely ;, after him the Dear of Chiche- 
fterz and then comes the Dear of Tork. 
And among the Lords Treaſurers of his 
time," were the Archdeacon of Dorſet , 
the Abbot of Weſtminſter, two Biſhops of 
Bath and Wells, whereof one was Treas 


| ſerer at this time. Theſe two, I hope; 


we may ſuppoſe to be of the King's 
Counſel in this buſineſs 3 who we are 
certain were both Charch-men. And if 
they adjudged Nic. de Segrave worthy of 
death, who ſo likely to deliverthat Judg- 
ment as the Charcel/our £ But ſuppole 
theſe were not there, whom doth he 
mean by the Magnates then diſtin& from 
Earls and Barons, who were of the Hoxſe 


| of Peers Mr. Seldex will inform him, 


if he needs it, that there were no Dukes 
till the 11, of Edw: IH. nor the Title of 
F Mar- 
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Marqueſs till R. II. nor of Vicount till 
H. VI. And yet here were Magnates in 
Parlament, who were neither Earls nor 
Barons : and therefore we muſt in all 
reaſon underſtand the great Church-mrer, 
who were not ſo nice of meddling with 
Criminal Canſes in Parlament of the high- 
eſt nature in the time of Edw. I. As ap- 
pears by the great Cax/e ſo much agitated 
in Parlament 20 Edw. I. concerning the 
Earls of Hereford and Glonceſter 5 where 
this latter is charged with raiſing Arms 
without Commiſhon , and committing 
Murthers and horrible Devaſtations in 
the Lands belonging to the other 3 and 
the King in Parlament appointsthe Biſhop 
of Ely with others to be a Committee for 
examination of this matter. And when 
they. had both ſubmitted to the King's 
Pleafure, we have theſe remarkable words 
im the Placita Parlamentaria, Per Con 
ſiſiun Archfeptſcopozum, Epiſcopoaim, 
Comitunm , Baronum-, ceterommque 
be Conſilio ſuo eriſtentium , facere vs 
lens in premiſſts, Eur voluntas ſua quſfa 
ſit + rationabilfs, pzout decet , eozm 
que afſenſum tn pzemiſlts pettit, & Conf 


litm., P2opter quod ; habito tracati]. 
diltgenti cozam ipſo DominoRege # Conf 


ſilio ſo ſuper previctis, tam pſt _ 
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| | Regi quam ceteris Pzelatis & Magna 
| | tibus, «& ſingulis de Conſilio ſuo, vide- 
r | tur quoad Comit, Glouceſftr, and then fol- 
| | lows the Sexterce; which I confeſs did 
q 


not extend to Life , but to a Forfeiture 
of his Eſtate to the King. However, we 
- | ſee hereby that the Biſhops were preſent 
- | atall the preliminary Debates, and the 
d | King asked their Advice; fo that they 
e } had their Votes in the Sertence, whether 
e | it ſhould extend to Life or not. 
ns In the Reign of Edw. II. we meet with 
og | 2 remarkable Precedent 1n behalf of the 
in 8 Biſhops Right, which is of a Judgment re- 
id | verſed made by the Lords without the 
oo | Peelats, iz. the Judgment againſt the 
or | two Spencers 15 E.IL. which Judgment 1s 
en ſaid to be paſled at Oxford that year, but 
| in the Parlamert at Tork, the ſame year, clayſ: 
5 it was nulled and made void before the 15 E4 2- ”* 
1-F -King, Lords and Commons 3 and one of y berg 
m, | the Reaſons given for it is, becauſe the 
we Lo2ds Spiritual , who were Peers, a\- 
vo-j ſented not to ft, This Precedent had 
fa been cited and allowed by Mr. Pryz, in 
m-# his Plea for the Lords; and therefore it is Plea for the 
to be wonder'd the Anthour of the Letter £219%4P-193: 
takes no notice of it. But the later A#- 
 thour of the Diſtourſe about the Biſhops Rn o 
Peerage and FuriſdiGion, owns the truth peerage, 4 
; | F 2 Of pag. 39, 


""EORT - 
of the thing, ſaying, #hat the two Juag- 
ments againſt the two Spencers were rever- 
fed 15 Edw:. II. for this Cauſe, through 
the great favour and intereſt they then had 
at Court. But then he thinks he hath ta- 
ken off the force of this Precedent , by 
ſaying that 1 Edw. [Il. c. 1. this Judg- 
ment is declared good , and therefore the 
ſaid Reverſal null and void; and the two 
Spencers #por this affirmance of the Judg- 
ment were executed, This laſt Afſertion 
every one knows to be a grievous miſtake, 
that hath but looked into our Hiſtory : 
for. the Spencers were executed before 
Edw.1FI. came to the Crown 3 the elder 
in OfFober 19 Exw. II. the other the lat- 
ter end of November 20 Edw. Il. And 
whereas he infiſts upon the Aﬀrrmance of 
the Judgment 1 Edw.[IT. he had done well 
to have look'd a little farther, and then 
he would have found that AC alſo repea- 
led 21 R, II. So that if the AZ of 
x Ed. III. which affirms the firſt Judg- 
ment, may ſeem to take off the force of 
this Precedent, the repealing of that AG 
in the 21 R. II. reſtores it again, and 
leaves it in its full force. Eſpecially if it 
be conſidered, that the AF of x Ed. Il, 
was not barely repealed, but declard in 
Parlament to beunlawfull, becauſe EI. 
WA 
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was living, and true King, and imriſon'd Rot. 64. 
by his Subje&s at the time of that very Pare 21 & 2 
lament of 1 Ed. Ill. | | 


Thus far this Precedent 1s good. But 
| Y 1will conceal nothing that may with any 
” | colour be objected againſt it. And I 
/ | cannot deny but what the Authour of the 
: Letter objefs, againſt the Biſhops conſti- 


tuting a ProFor to repreſent them in Ca- 
pital Cauſes, ſeems to be of equal force 
> 4 againſtthis Precedent, viz. That this Par- 
ly lement of the 21 R. IL and all that was 
done in it , was repeal'd in the 1x H.IV. 
'*F And if that be ſo, ( and thoſe Acts of 
State which then paſſed had not again 
'F been repealed x Ed.1V.) then the Repea- 
ling of that of « Ed. IIT. ſignifies nothing, 


nd and conſequently the Afﬀermance of the 
of firſt Tudgment againſt the two Spercers 18 
” good notwithſtanding that Repeal. And 
| 


therefore that we may examine this mat- 
ter to the bottom, I ſhall ſet down the 
. very words of the Authour of the Letter 
concerning it. Speaking of the Declara- 
tion made by the Lawyersin the Jo Ed.IV. 
concerning the Biſhops making a Procu- 
rator in Capital Cauſes, he hath theſe 

words : It zs true, here is mention made Py 
of their making a ProFor, which was Errox 
a temporis, the Errour of thoſe times, grouns 
| F 3 ded 
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ded upon what was ſo lately done, (as they 
looked upon it ) though irregularly done, in 
the laſt Parlament of R. Il. whom they 
conſider d as their lawfull King; and in 
truth he was ſo , the three Henry's that 
came between being but Oſurpers. And 
again, ſpeaking of the ſame buſineſs of a 
ProFor in the 21 R.1I. he hath this re- 
markable paſlage : [ have already ſhewed, 
that this whole Parlament was repeal d for 
the extravagant things that were done in it, 
of which this was one. And therefore no- 
thing that was then done can ſignifie any 
thing to a leading caſe any ways to be fol 
lowed ; and this as little as any : except 
fe could be made appear , which J am 
confident it cannot, that ſome Judgment 
Had been reverſed upon that account, be: 
cauſe the Þ2elats were not preſent, and 
had not gfven their aſſent to it. 


: Now if I can make out theſe #ws 
things, T. That the Parlament of R. II, 
was not legally repeald ; '2. That the 
Fudgment againſt the two Spencers was 
revers'd, and that the Repeal of that Re- 
verſal in 1 Ed. III. was revok'd in 21 R. Il, 
upon this very. account , becauſe the 
Pzefats were not p2eſent, and had not 
Kiven their aſſent to it 3 I bope the A4«- 
thowr of the Letter will be fatisfy'd, _ 

Jt 
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both this Precedent , and the Caſe of a 
Pro&or, are very ſignificant in this Cauſe; 
and that there is a great difference be- 
tween being confidext, and certain of any 
thing. 

'T. That the Parlament of .21'R. IT. 
was not legally repeal'd. And. for this I 
take the Authour's own acknowledgment, 
that R. II. was #n truth lawful King, and 
that H. IV. was but an Uſarper : Nay, I 
add farther , that R. II. was alive and in 
priſon when H. IV. repeal'd the Parla- 
ment of 21 R. II, Foro itis faid in the 
very AG of Repeal, that R. II. late King 
of England was purſued , taken , put in 
ward, and yet temaineth itt wary, And 
now I leave it to the Authour of the Let- 
ter , whether a Parlament calld by a 
lawfull King, and the Acts of it, ought 
to be deem legally repeal'd by a Parla- 
ment that was call'd by an Uſurper, and 
held whilſt the lawfull King was alive, 
and detain'd in priſon. | 

2. That the Judgmert againſt the two 


* $pencers was reversd, and the Repeal of 


the Reverſal of it in 1 Ed. III. revok'd 
in 2I &, II, and that upon this very ac- 
count, becauſe the Pzelats were not pze- 
ſent , and had not given their aſſent to 
it z which the Arthorr of the Letter is 


F 4 confi- 
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confident cannat be made appear. That 
this Judgment was reverſed for this Rea- 
ſon I have already ſhewn, iz. in the 
Parlament at Tork 15 Ed.1H. And I ſhall 
now ſhew , that the Repeal of that Re- 
verſal in 1 Edw. Ill. was revok'd in 
21 R. II. and that upon the account men- 
tioned, For in this Parlament Tho. le 
Deſpenſer, Earl of Glonceſter, exhibited 
two Bills, 1n which he prayeth that the 
Revocation of the Exile of the two Spe- 
cers In 15 Ed. II. might be brought before 
the King and confirmed , and that the 
Repeal of the fame made in the 1 Ed. IIT, 
might be revoked. Of which A4& of 
Repeal theſe Errours are aſſigned, among 
others' : becauſe the Prelats, who -are 
Peers ofthe Realm, 47d not aſſert to the 
Judgment 5 and becauſe it was made onely 
by the Earls and Barons, Peers of the 
Realm, 8c. and becauſe it was made a- 
gainſt the form of the Great Charter of Eng- 
land, 
ſhall be exi'd, or otherwiſe deſtroyed, but 
by the lawfull Judgment of his Peers, or by 
the Law of the Land. So that it ſeems it 
was look:d upon as a breach of the Great 
Charter, for the Temporal Lords to con- 
demn a Peer without the Aſſent of the 
Brihops, and that ſuch a Judgment was 

| es not 


in which it is contain'd, that no man | 
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not eſteem'd a lawfull Judgment by his 
Peers. And thoſe Errours of the jir/# 
Judgment afſign'd in the Revocation of it 
in 15 Ed. JI. are allowed in this Parla- 
ment of 21 A. II. and that Revocation 
confirm'd, and the Repeal of it in x Ed, III. 
revok'd upon the ſame account. I ſhall 
onely obſerve, that in this Parlament (as R. 2. 21. 
beforein 15 Ed. II.) the Biſhops are de- 
clared to be Peers ; Peers of the Realm, 
Rot. 55. Peers ft Parlament, Roz. 56. 
& 61 3 but molt fully and diſtintly in 
the Rod laſt cited, Peers of the Realm 
in Parlament. Of which farther uſe 
may be made in the of Chapter concer- 
ning the Peerage of the Biſhops. " 
\ And now to ſum up the force of this 
Precedent tar the JuriſdiGion of the Bi- 
ſhops in Caſes of Treaſon. Here 1s a Re- 
verſal of a Judgment, becauſe wade with- 
out the Aſſent of the Prelats, by the Parla- 
ment at Tork in 15 Ed.II. And whereas 


It is ſaid this Reverſal was repeal'd, and 


the firſ# Judgment affirm'd 10 1 Ed. III. I 
have ſhew'd, that this was no legal Repeal, 
becauſe Ed. II. was alive, and lawful 
King, (orelſe Ed. III. could never have 
been ſo.) in the time of that firſt Parla- 
ment of Ed. III. and conſequently E4. III. 
at that time was an Uſurper , and => 

r0- 
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Proceedings of that Parlam&nt null and | 


void. So that the Reverſal in 15 Ed.II, 
ſtands good, notwithſtanding the Repeel 
in 1 Ed. III. Beſides that this - Repeal 
(whatever it was) is ſolemnly revok'd in 
21 AR. II. And H. IV. who revers'd all 
the Proceedings of the Parlament of 
21 A. Il. during the life of &. II. is ac- 
knowledg'd by the Authour of the Letter 
to have been an Uſarper, and R. Il. to 
have been a lawful/ King. And now I 
think that this Precedezt hath all the ad- 
vantage that can be, and that the Jurif- 
diGFion of the Biſhops in Caſes of Treaſon 
could not have been aſlerted in a higher 
manner, then to have a Judgmert in Caſe 
of Treaſon (olemnly reversd in two Par- 
laments for this very cauſe , becanſe the 
Biſhops, who are Peers, aſfſented not to it : 
And this Precedent own'd by the Houſe o 
Commons, 1n their Petition tohave a Com- 
#0r ProFor appointed by the Clergy, in 
this very Parlament of 21 R. II. as is ac 
knowledg'd by the Arthour of the Let- 
t, 


er, 
To conclude this matter 5 whether the 
Ads of Parlament which contain this de- 
claration of the Peerage of Biſhops , and 
their JariſdiFion in Caſes of Treaſon, were 
ſufficiently repeal'd or not ; this _ 
E[* 
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Aſſertion of it in two ſeveral Parlaments, 
together with the Petition of the Commons 
mentioned before , are a moſt clear evi 
dence, that in the general Opinion of 
the King, Lords, and Commons , this 
JuriſdiFion did of right belong to the 
Biſhops. And I am fure they are a De- 
monſtration againſt the Authour of the 
Peerage his Afſertion, of 'a Negative Cx- 
ftome , ancient as the Conſtitution of the 
Nation , that Prelats ſhould not exerciſe 
JuriſdicFion in Capital Caſes, For had 
this been a clear and undoubted Cuſtom 
from the firſt original of this Nation, it is 
morally impoſſible it could have entred 
into the minds of two Parlaments, folemn- 
ly to have raiſed this doubt, whether a 
Judgment given in a caſe of Treaſon by 
the Temporal Lords without the Aſſent 
of the Biſhops were valid , and to have 
determin'd that it was not 5; when yet 
there was no manner. of reaſon to 1ma- 
= that the Biſhops ever had any Juriſ- 
ition in ſuch Caſes, nay , when there 
was an immemorial Cuſtome and Uſage 
to the contrary, namely, that the Tem- 
poral Lords in all times exerciſed 
this Juriſdiction alone , and the Biſhops 
had been excluded from any ſhare-in 


It, 
And 


Lett. p. 6, 


And in the Apologyof Adam D'Orletor, 


Biſhop of Hereford, and after of Winche- 
fter, for his impriſoning AR. de Baldock, 
a great Confident of Hygh Deſpencer's, he 
declares, that the reaſon why he was car- 
ried to Newgate was through the violence 
of the People ; although, ſaith he , the 
Parlament then fitting , there was no 
cauſe of fear but Juſtice would be done. 
His words are, Domino Rege, Prelatis, 
Comitibas, ac aliis terre Optimatibus Lun- 
donie tunc congregatis & preſentibus, pro 
Juſtitia ibidem in Parlamento convocatk 
ommibus exhibenda. Which ſhews that 
the Prelats then did fit in matters of Ju- 
ſticein the Houſe of Lords, and in Caſes 
Capital; tor this R. de Baldock was ar- 
raigned at Hereford for the ſame Crimes 
that Hugh Deſpencer was. 

But the main ſtrength of the Cauſe is 
ſuppoſed to lie in the Precedents produ- 
ced out of the Ros of Parlament fromthe 
4 Edwm. III. to the 38 H. VI. The force of 
theſe Precedents will be better underſtood, 
if we conſider theſe things. 

J]. That many of them are meer Nega- 
tive Teſtimonies. So 4 Edm, III. at the 
Trial of Roger Mortimer, it is aid, the 
Earls, Barons and Peers of the Realm 
were preſent, therefore the Biſhops were not, 
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5 Edw. III. ozely the Great ones returned , 246 8,9. 
therefore the Biſhops did not. So in the 
Caſe of Sir John: Grez, From whence he 
inferrs , that the Biſhops were not to Judge 
fo much as of a Battery. 25 Edw. III. 1 paz, ro. 
Sir William Thorp's Caſe, the Grants de 
Parlament were ashed their advice, there- 
fore not the —_ I R, II. in the Caſe *4-13- 
of Weſton and Gomenitz, the Biſhops not 
mention'd ; but other Lords, Barons and 
Bannerets. Sir Ralph de Ferrer's Caſe 
4 R.IT. the Biſhops not preſent, becauſe not 
compriſed under les Seignenrs de Parlament. 
The like in Sir Job» Oldcaſtle's Caſe 
5 H. V. The @zeſtion, he faith, is, whe- pag 37- 
ther Biſhops be comprehended under les 
Seigneurs de ceſt preſent Parlament. In 
the Exrl of Devonſhire's Caſe 31 H.VI. the ; 
ſtrength lies in this , #hat the Peers are *'* 5" 
onely mention'd ; and he ſuppoſes no man 
will ſay, the Biſhops were his Peers or 
Lords of the Realm. So that here are 
Eight Precederts, that are no more then 
Negative Teſtimonies : concerning which 
in general, the A»thour of the FuriſdiFion jurigaigion 


pag. 16, 


of the Houſe of Peers aſſerted hath a good ofthe Houſe 


of Peers aſ- 
og ſcrred, p-9F, 


obſervation ; viz. That one , or two, 
twenty Precedents in the Negative, nay, 
Ifay more, were the number equal as many 
in the Negative as in the Affirmative, yet 

it 
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zt could not diſprove their JuriſdiGion 5 it 
would onely ſhew, their Lordſhips were free 
Agents, to doe it, or not to doe it, as they 
faw Cauſe ; but their JuriſdiFion remai- 
ed entire ſtill, to doe it whenſoever they 
ould. $0 I fay here; ſuppoſing that the 
Spiritual Lords were not preſent in theſe 
Caſes, it onely ſhews, that they were 
free Agents, and might withdraw at ſome 


. times, and be preſent at others : which 


Lett, p4g.1T- 


p12. 


Poe. 14. 


cannot overthrow their Rzg4t, for theſe 
Reaſons. 

(1.) Several of his Negative Precedents, 
if they prove any thing, prove the Biſhop: 
were not there, when he confeſles they 
might have been there. As, 

x. In Caſes of Mijdemeanours. At the 
Trial of Sir Fohr: de Lee, 42 Ed.1IL. being 
charged with ſeveral Miſdemeanours, the 
Record faith, the Prelats were preſent, 
50 Edw. III. Several perſons were accu- 
ſed by the Commons for Miſdemeanours, 
and the Bzſhops he confelſeth were pre- 
ſent; as Rich, Lions, John: Lord Lit 
mer, William Ellis , John Peecher, Lord 
John Nevil + at all theſe Trials the Bi 
ſhops, faith he, were preſent 5 and no body 
ſays but they might. So in the Caſe of 4 
lice Perrers, 50 Edw. IIT. the Record 
ſaith, the Prelats were preſent , and gaw 
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Judgment as to Baniſhment, and Forfeir 


ture of her Eſtate. 1o R. II. Mich. de 1 p48 18. 


Pool, Lord Chancellour , was accuſed by 
the Commons for ſeveral Miſdemeanours 
before the King, Prelats, and the Lords. 
Here he yields the Prelats were Judges of 
M:ſdemeanours together with other 
Lords. And yet if ſeveral of his Nega- 
tive Precedents do prove any thing, they 
prove too much , 97s. that the Biſhops 
ought 110t to be preſent at the Trial of M:/- 
demeanonrs © [5 or, he ſaith, the Biſhops 
were 20t preſent at the Trial of Weſton and 
Gomenitz, 1 R.II. nor at the Trial of the 
Biſhop of Norwich 7 R. IT. nor at ſuch 
Judgments as that of Sir William de Thorp 


25 Edw. II. who was condemned for Bri- Len. p. 10. 


bery : and yet he yields they were at the 
Trial of Mich. de 12 Pool 1o R. II. But 
if they ought not to be preſent at thoſe 
of 25 Ed.III. and x R. II. and 7 RI. 
neither ought they to have been preſent 
at the Trial of Mzch. de 12 Pool. Either 
therefore his argument doth not prove 


they were not preſent at the former, be- 


ing onely from gexeral words ; or they 
ought not to have been preſent at the 
latter, which he confeſſes they were. 


This will beſt appear by comparing the 
Caſes together. x R. II. the Commons 


deli- 
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deliver in a Schedule tothe Lords of their 
Demands, before they would proceed to 
a Subſidy ; among which one was, That 
all ſuch who without cauſe had loſt or given 
up any Caſtle, or Town, or Fortreſs, to the 
diſhonour of the King, or dammage of the 
People, may be put to their Anſwer before 
the Lows ad Commons that Parlamert. 
Here was no particular Impeachment of 
theſe Perſons ; but upon this the Lords 
ſent for theſe two Pertſons who were Pri- 
ſoners in the Tower upon this account; 
and the Charge againſt them was, deli- 
vering two Towns in Flanders without 
Commiſhon. Weſto made a long and 
plauſible Defence, to which no Anſwer 
was given 3 yet both were.condemned to 
die. The Biſhop of Norwich was charged 
with ſeveral Mzſcarriages and Miſdemea- 
zoxrs, faith he: why might- not the Bt 
ſhops be preſent at this Trzal £ To that 
he faith, he was charged with one Capital 
Crime, viz. betraying Graveling to the 
French : but he confeſſeth , he cleared 
himſelf of this, before they came to Judg- 
ment : and yet he would have the B/hops 
excluded at this Judgment, and that of 
Sir William Elmham , Sir Thomas Trivet, 
and others 3 but confeſles they were pre- 
ſent at the Trial and Judgment of ous 
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de I: Pool. Let us then ſee, what kind 

of Trial this was. ' He was impeached in 

the name of the Commons of England, and 

6 Articles were exhibited againſt him. 

The main were, concerning defrauding the 
King, and miſimploying the Aids granted 

to the King laſt Parlament, whereby much 
miſchief happend to the Kingdom « as may 
appear by the Ko/s, and the Articles 
printed in Knighton, Upon thele Arti- gaighton de 
cles, the Record faith that the Commons Event. 
prayed that Judement of Death might paſs?" 35% 
upon him, as it did upon Sir William de 
Thorp for receiving 20 [z. by way of Bri- 
bery. And yet this Judgment of Sir W:l- 

liam de Thorp 1s one of the Precedents 
againſt the Biſhops being preſent 3 when 

he allows that they were preſent at the 
whole Trial of this Mzch. de /2 Pool, 
when agreat Miniſter of State was ſo hot- 

ly charged by the Commons, for offences 

of ſo great a nature , and which 1n their 


Judgment deſerved no leſs then Death. 
From whence it follows, by his own con- 


feſſion , that the Biſhops may be preſent, 


'when the Miniſters of State are impea- 


ched by the Commons of ſuch Crimes 
which in 'their Jademert deferve no leſs 


then Death. 


G 2. In 


OAT on TIT OE AA Co BEN us its. uo 


Lett, pag- 6» 


. Ceſtrenl. 
L. 7. c. 44 
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p- 2558, 
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2. In Aﬀs of Attainder, when the 
Houſes proceed in a Legiſlative way, he 
grants the Biſhops may be preſent 5 and 
yet if ſome of his Precedents (ignifie any 
thing, they prove they ought not to be 
prefent at the paſſing of them. As, 

I. In the Cafe of Roger Mortimer and 
others accuſed and tried in Parlament 
4 Ed. 1IL. He confefleth the Ro/ cannot 
be read.and therefore referrs to 28 Ed.III. 
where Roger of Wigmore deſires that the 
Attainder may be examind : which was 
reverſed by A& of Parlament, and there- 
fore wemay juſtly ſuppoſe the Judgment 
given againſt him was ratified in Parlz- 
ment, And ſome of our Hiſtorians ſay, 
he was condemned judicio Parlamenti, 
And in the Petition of Roger Wigmore , 
he prays that the ſaid Statute and Judg- 
ment may be reverſed and annulled. If 
therefore the Prel/ats could not be preſent 
here, then they are not to be preſent in 
the I egiflative way - If they were preſent 
in Ads of Attainder , then this general 
Negative way of arguing proves nothing; 
for then the Bi/hops were comprehended 
under the name of Peers : which, with- 
out any Reaſon, he faith, the Biſhops can- 
210t pretend to be; when it is notorious 
that they challenged it in Parlament 

I1All. 
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11 R.[I. and it was then allowed, as well 
| as their Proteſtatiorr. 

2. In the caſe of the Murther of Johy 
Imperial , 3 R. I. an A& of Parlament pag. 15. 
paſſed to make it Treaſon : and he proves 
the Biſhops had no Vote in it, nor were | 
preſent at the preparing it. And yet he. ; 
confeſles, that the Biſhops have a right to 0%: 3-118: 
fit in all As of Attainder, becauſe they 
fit then in their Legiſlative capacity. © 
Therefore theſe Negative Precedents prove 
nothing. | 
| (2.) Theinſufticiency of theſe Negative 
js _ 

Precedents appears by this, that we can 
make 1t appear by good Teſtimonies , 
that the Biſhops have been often com- 
prehended under the general Titles of 
* | Grazniz, Peers, and Lords of Parlament, 


iF | Without any expreſs mention made of 

it | them. 

hs And becauſe the great force of many 

at | 2f his Teſtimonies hes wholly in this , 

a] | Fhat the Biſhops are not comprehended 
. | under the names of Gantz, Seigneurs, 
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+ and Peers, I ſhall endeavour to make it 

hk. | clear beyond exception, that if the Prece- | 

dents ngyſt be determined by the general 

_ words, all the advantage lies on the Bi- 
Nops (ide. 

IL It 1s certain that in elder times the | 

G 2 Baro- | 
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aronagium Anglie did take in all the 
Lords of Parlament, both Spiritual and 
Temporal. But IT betake my elf to the 
expreſlions uſed in the Records ; and be- 
cauſe the matter of the debate is confined 
within the times of Ed. II. and IV. 1 ſhall 
take notice of the language of Parlament 
within that time; reſerving that of their 
Peerage to the proper place for it. 
I begin, as the Authour of the Letter 
doth, with 4 Edw. II. and in that year 
77, 6. the Record runs thus; Ct eſt aflen- 
tit 4 accozde per noſire Seigneur'le Rot, 
t tout le G2antz en pleyn Jarlement: 
where a Law was patled concerning Tri- 
al by Peers; and in the paſſing of a Law 
our Authour allows the Biſhops to be pre- 
ſerrt. But it is more plain z. 12. Acco2de 
per noſtre Seigneur le Rot, tes Gzantz 
dc meſme le Parlement 5 1: z« agreed by 
the Kine, and the Great ones in Parlament, 
But that the Biſhops are comprehended 
under theſe Gantz is evident ; for it is 
there ſaid, that the Petitions of Edmund 
Earl of Kent and Margarct Connteſs of 
Kemt , to which that Agreement referrs, 
were read before the King , thegPrelats, 
the Connts, the Barons, and other Oyantz 
of the Parlament. In the ſame year, z. 14. 
we meet with [es Puyeres des Preelat3t 
* hos autres 
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autres Gzantz, the Petition of the Biſhops 
and other Great men + and then it fol- 
lows, Noſtre Seigneur le Rot en plepn 
Parlement, per aſſent, accod, pzieres t 
conſeal des ditz Jtelatz # autres O2zantz3 
Our Lord the King in full Parlament, vy 
the aſſent , accord , petition and advice of 
the ſaid Prelats and other Gzantz, Which 
ſhews that they are ſome of the G2antz 
of Parlament. 

5 Ed.III. z. 3. Tous les Puelatz & 
autres G2ant3 t -. 13. Gzantz in general 
1s uſed in the Debate between the 4bbot 
of Crowland and Sir Thomas Wake : and 
7.15. le Rot &as autres O2antz enplepn 
Jariement : ». 16. Jtem fit accode per 
{eRot#touz le Gzantz en meſimne le Par- 
[ement, auribien per PNelatz come per 
autres; 1: was agreed by the King and 
the Great men of the Parlament, as well by 
the Prelats 2s others. Nothing can be 
plainer then that here the Biſhops are 
called G2zant5, as well as the other Lords 
of. Parlament. 

6 Ed. III. z. 1. DOevant noſtre Setg- 
neur le Rot, & tou le Pzelatz, 4 atitres 
Gtant3.t The Articles were read before the 
King, the Prelats, and other Great men, 
If the Biſhops had not been comprehen- 
ded under Gantz , the Record would 
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have onely uſed Gzantz, and not autres 
Gtantz. But the ſame expreſſion is a- 
gain uſed z. 5. In the ſecond part of the 
Roſs of that year, 7. 1. we find three ſe- 
veral ways of expreſſing the Perſons then 
preſent : the firſt, les P2elatz, Countes, 
Baronns , & autres Gzantz du Parle- 
ment ; the next 1s, quetir Pyeelatz, « 
autres Gantz 3 the third is, tou le 
Ozantz en meſme le Parlement : and 
all theſe are uſed to expreſs the ſame Per- 
ſons. And again ». 3. tott3 les Gzants 
du Dit Pariement 3 which are there op- 
poſed to Chivalers des Countezz and 
are more diſtintly mention'd before in 
theſe words, ies dit5 Preelatz, Countes, 
Baronns, + autres Gantz, t les Chiva- 
[ers des Countes, & tote la Commune, 
Sometimes the Gzantz are taken m gene- 
ral, for all of the Houſe of Peers ; and 
the Commons for the Lower Houſe. So 
21 Ed. III. 2.63. i| afſentu3 per lut, les 
Gzantz , © la dit Comunalte a ſon Par: 
lement : and again , Ditz G2antz & de 
tote la Corne fusditz : and, Ie Rot per 
afſent des Gzantz commanda a la ditz 
Comme. From theſe examples, and many 
more which might, if it were needfull, 
be produced , it evidently appears that 
the Biſhops were Gtantz in Parlament, 
accor- 
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according to the language of that Time: 
and therefore the Precedents produced 
wherein onely the Gzant3-are mention'd, 
are of no force at all againſt the Prefence 
of the Biſhops. And that Aflertion of 
the Authour of the Peerage, &c. appears 
to be without any ground, viz. that the 
Biſhops are never ſpoken of in any Record 
but by the name of Biſhops or Prelats, or 
ſome ſuch name , to diſtinguiſh them from 
the Laiety. Theſe general Negatives are 
very bold and dangerous things; and one 
Affirmative overthrows them. But I 
have produced many Inſtances to the 
contrary, and might do many more. Such 
men who dare venture upon fuch bold 
Sayings, muſt be preſumed to have read 
over all the Records themſelves z and 
muſt preſume that none elſe ever ſo much 
as looked intothem. But that Authoxr diſ- 
covers too much his Second-hand Lear- 
ning in theſe matters; and we might have 
wanted ſeveral of his Precederts, had it 
not been for Mr. Selder's Baronage. 

As to the Title of Seigneurs du Jar- 


lament, being common to the Biſhops, I rights of the 


am prevented by another hand. Biſhops, 
3 Y þ.56,57, & Ce 


I ſhall onely adde two Precedents 
more, nat taken notice of by others. The 
one 7R, II, The Anſwer of Mich. de /a 

G 4 Poke 


\VIHIVI 


þ4g- 15; 


Lett. 2. 24+ 20 R. I.is confeſſed by the Authour to be 
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Pole is faid to be coxam Wagnatibus & 


Communitate in Parlamento 5 where. 


the Arthour of the Letter confelleth the 
Biſhops were preſent, and therefore com- 
'prehended under the Magnates, The 
other 15 H. VI. Oze Philipps complained 
againſt the Biſhop of Londan to the Houſe 
of Commons : they ſent the Complaint up to 
the Lords : the Biſhop asks the Advice of 
the Houſe; who gave this Anſwer, Jon 
conſcutanciim fuit aliquem JIzocerum 
alfcui ih eo loco reſponſurum. Which 
had fignified nothing , if the Biſhops 
had not been allowed to be Proceres Reg- 
zi, So much for his Negative Precedents. 
IT. Some of his Precedezts were con- 
demnedin Parlament to be irregular and 
erroneous in other reſpects ; and there- 
fore it 1s no wonder if they ſhould be fo 
in this. 
- IT, The Judgment upon Roger Morti- 
2er , Earl of March, 4 Ed. II. was re- 
verſed in Parlament 28 E4. III. as de- 
feFive and erroneows 1n all points ; being 
without any Proof or Witneſſes, or bring- 
ing the Perſor to anſwer for himſelf. And 
therefore it was an Honour for the Biſhops 
not to be preſent. | 
2. The Judgment upon Haxey , 


moſt 
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moſt unjuſt , and would not onely have 
ſhaker, but wholly deſtrozed the very foun- 
dation of Parlament; and reverſed 1 H.1V. 
4 againſt Right and Courſe of Parlaments. 
I And he confeſſeth the Biſhops were preſent 
| at condemning it , but not at paſſing it. 
Which alſo makes much for their Ho- 
nour. ; 
TIT. Some of his Precedexts prove 
that when the Biſhops did withdraw, they 
| did it voluntarily, and took care to pre- 
ſerve their Rght, either by Proteſtatior, 
or appointing a Proxy. 

[ 1.] That they withdrew voluztarily. 


& 5 E4. IL. jt is ſaid, that the Biſhops did , 


withdraw at that time, being of opinion 
that it did not ' properly belong to them to 
give Counſel about keeping the Peace, and 
puniſhing of MalefaFours : and fo, faith 
he, they went away by themſelves, and 
returved zo more, But although this 
proves nothing but a voluntary AF of the 
Biſhops 1n withdrawing ;, yet the repreſen- 
- tation made of this matter 1s fo. partial, 
and different from the Record, that I can- 
not but take a little more notice of it. 

I. He faith, that the Prelats being of 
opinion that it belonged not properly to there 
to give Counſel about keeping the Peace, or 
puniſhing ſuch evils, they went. away by 


then- 
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themſelves, and returned no more. There. 
by infinuating, that they looked on this 
matter as wholly unfit for them to med. 
dle in, and thereupon left the Houſe, 
Whereas the words of the Record are, 


St alerent meſmes les Prelatz 4 leg 
Pzcuratozs de la Clergie per eur 
meſmes a conſeiler de choſes ſusdites, 
les ditz Cotuntes , Barons &t autres 
Gantz per eur meſmes : So the Prelats 
and Profors of the Clergy went by 
themſelves to conſult about the afoeſaid 
matters, and the Earls, Barons and 
other Great men by themſelves, So that 
this withdrawing was but into ſeveral 
Committees, as was uſual at that time, by 
which the ſenſe of the 3 Eſtates was beſt 
underſtood ; and then they met together, 
and agreed upon what was fit to be made 
a Law. This appears by 6 Ea. IIl, 
A quent four de Joedi eu ont trete # de- 
liberation , ceſt afſavoir les ditz Ptelats 
per eur meſmes , & les ditz Countes, 
Batons , & autres O2zantz, per ell 
meſines 3 & atirint les Chivalers deg 
Countes per eur meſmes : Upor: which 
Thurſday they enter d upon debate , ( con- 
cerning the News from Scotland ) the 
Prelats by themſelves, the Lords and other 
Great men by themſelves 5 and ſo the 
 Kaighti 
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Knights of Counties by themſelves. The 
Houſes being then not wholly ſeparate, 
not always together z but dividing into 
Committees, and not into Hoſes , as oc- 
cafion required 3 and then joyning toge- 
ther to expreſs their common Senſe. So 
40 Ed. III. when the occaſion of their 
meeting was deliver'd, which was an ex- 
5 traordinary meſlage from Rowe , the 
/; Y Pope ſending for Tribute and Homage, it 
by isfaid, the Biſhops went by themſelves, and 

the other Lords by themſelves , and the 
4 | Commons by themſelves 5 and then met 
together , and declared their unanimous 
al | refolution to oppoſe to theuttermoſt any 
ſuch Demand. Such a withdrawing of 


6- 
Is 
6 
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; the Biſhops it was in this caſe. For they 
7 | and the ProGors of the Clergy ( whether 
Je | by them we underſtand the Procwratores 
I, Cleri, who, according to the Modzs te- 
g | 121di Parlamentum , made a part of the 


g & Parlament; or the Proxies of the abſent 
; || Biſhops , who were allowed to ſupply 
r their places, as appears by 35 Ed. I. and 
g | he Caſe of the Biſhops of Durhan and 
þ J Carlile in the Parlament at Weſtminſter 
+ | £4.1T. and 17 &R.1I. and many other in- 
, | ſtances afterwards ) thought fit to conſi- 
,r | der in this matter what was off proper 
z, | for them. And accordingly we find 
© | Eccle- 
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Eccleſraſtical Cenſures added to the Civil 
SanG1ons, and brought in by the Prelats 
at that time, which are ſtill extant in the 
Record. 

2. Whereas he ſaith, the Biſhops retur- 
ned no more, the Record faith the contra- 
ry. For it expreſly faith , that the Or. 
ders for keeping of the Peace agreed on by 
the Committee of Lords were read before the 
King, the Biſhops , the Knights of Conn- 
ties, and the Commons, and did pleaſe 
them all ; & per noſtre Seigneur le Roi, 
Peelatz, Countes, Baronns, & autres 
Gzantz, & aurint per les Chivalers de 
Countez & gentz de Commun, furent 
pleynment aſſentuz + accodez., And the 
ſame is immediately ſaid of the Cerſure: 
brought in by the Biſhops. Which made 
me extremely wonder at his ſaying that 
the Biſhops returned no more 5 whereas it 
is very plain , they did not onely return, 
but the Orders were read before them, 
and they did give their afſezt to the pf 
ſing of them. 

' In.the Parlament 11 R. II. that it was 
onely a voluntary withdrawing , I prove 
from the conceſſions of the Axthour of 
the Letter 3 viz. that they might be preſent 
in all AFs of Attainder. For it 1s ev: 
dent from the prizted Statutes, that they 


pre: 
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praceeded by way of Attainder againſt 
the Miniſters of State; and therefore they 
might have been preſent, if they pleaſed, 
upon the Arthour's own grounds. How 
is it then poſſible for him to underſtand 


de Fure non poſſumms, in their Proteſtation 
11 R. II. of the Law of the Land, when 
he grants that 1n- all - AFs of Attainder , 
they may de jure be preſent and give 


*\ their Votes ? 


{2.]When they did ſolemnly withdraw, 
they took care - to preſerve their Right 
two ways 3 (I. by Proteſtation,  (2.) by 


VOaxnre.  . 
I. By Proteſtation, _—_ their R7ght ; 
which was receiv'd by the Houſe, and en- 


terd : of which before. The late A- pag. 24; 


thour of the Peerage. and JuriſdiGion of 
the Lords Spiritual will not allow the 
Proteſiation to be an argument of any 
Right; neither , faith he , doth the per- 
miſſion or allowance of any Proteſtation 
yield the Right which the Proteſter is deſt- 
rows to ſave , but onely ſaves the Right 
which he had before, if he had any. Where- 


as the Arthour of the Letter makes it as 1, p, 23. 


good as a Law, being entred in the Jonr- 
nal-Book, that ſuch a thing was agreed 
by the King and the two Houſes, T will 
not deny that the former Avthour ſpeaks 

| more 
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Righrs of 
the Biſhops, 
Þag- 76, 


(166) 


more reaſonably in this matter, when he 
faith , that the utmoſ# a Proteſtation can 
doe is, to anticipate a Concluſgon, or Eſtop- 
pell; 1.e. to provide that the doing of any 
ſuch AF as is contained in the Proteſtation, 
ſhall not be conſtrued to the prejudice of the 
Party, ſo as to bar or conclude him from 
claiming afterwards that which in truth is 
bis Right. It is true, this Proteſtation paſ 
ſed with greater ſolemnity then uſually; Y- 
for it was with the conſent of the King 
and both Houſes : but however it retained 
the nature of a Proteſtation. And there 
was no diſtin&ion at that time between a 
Journal-Book and the Rolls of Parlament, 
For a good Authour aflures us, the Joxr- 
als of the Opper Houſe began 1 H. VIII, 
and therefore the Authour of the Pee 
rage, ec, deſerved no ſuch ſevere reprodf 
on that account, But this is all I pleadſ}y, 
for, viz, that this Proteſiation was a Subj 
20 to their Right 3 which meeting with}, 
no conteſt or oppoſition in the Houſes, l} 
bur paſſing with unanimous conſent, isaſ; 
certain argument the Hoxſes did not think (i 
there was any Law to exclude them|.. 
And therefore the Authour of the Judice|,, 
tare very well faith, That had it zot been ly 
far the Canon-Law , ( for which he Ao 
ferrs to the Synod! Conſtitutions at Weſty © 


minſ 
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winſtker 21 H, Il. whichis onely revivi 
the Council of Toledo's Canon, they might 
"© | have beer preſent both by Common Law, 
OF} ind by the Law of God. 
2. By Proxie , or one common Procu- 
rator to appear in Parlament for them, 
and to vote in the name of the whole 
om Body. This was receivd and allow'd 
21 R. II. upon the Petition of the Houſe 
ab of Commons , becauſe Judgments had beer 
ly; reverſed without their concurrence. Againſt 
#3 this the Authoxr of the Letter objets ma- 
ny things which are cafily anfwer'd. 
I. That hence it appears they could not Lett. p.28- 
be perſonally preſent, On the contrary, 
from hence it follows they had a Parla- 
mentary Right to. be preſent 3 although 
they ſaid by Canon-Law they could mot. 
2, That it was never pra@iſed but in 
oof this one Parlament. That is ſtrange, when 
cad timſelf confelleth, that it paſſed for good 
S&-[Law 10 Ed. 1V. Terr. Paſch.n. 35. and po. 18: 
mh the ſameis cited by Stamford Placit. Cor. 
fe,$1 3.f.153. To which judgment of the 
BULewzers, and the greateſt of their time, 
zi0k (for Littleton was then Judge 10 Ed.IV.) 
Kell we bave a very extraordinary Anſwer 247% 
WET called Error Temporis 5 which will equal- 
be "Jy make void the Law or Judgment of any 


7, Age. But is it poſſible, that ſhould pai 
Pe 
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for Law ro Ed.1V. which was never prac- 
tiſed but once 21 R. II. and the contrary 
practice had been onely allowed all the in- 
termediate times ? Thus a ſhort anſiver 
may be given to the Conſtitution of Claren- 
don.it was Error Temporis ; to the allowing 
the Proteſtation 11 R.II. it was Error Tem- 
porzs ; and ſo on to the end of the Chapter, 
If there were any Error Temporzs 1n this 
matter, it lay in this, that they took this 
Precedent 21 R.IL.for a ſufficient Ground, 
that the Biſhops ſhould onely appear by Proxy 
in ſuch Caſes 5 whereas the Canon-Law be- 

Ing taken away ſince the Reformation as 

to theſe matters, their R7ght of Perſona! 

appearing doth return to them of courſe, 
3. That this Parlament was repealed 

1 H. IV. But this T have anſwer already 

from his own words, wherein he acknow- 

ledges him to be an Oſarper, and conſe 
| quently the Repeal not made by a legal 
| : Parlament. And this Repeal was agait 

| taken off 1 Ed.IV. "s 

4.' That it 3s not at all Parlamentar), 
for one or two men to repreſent a whole By 
dy. The conſequence then 1s, that they} | 

| - ought to enjoy their own Perſonal Right . 

| "All that we urge from hence is, that the 

| Biſhops "kept up their Right till by thei 

| Proxies , when they_thought the Cammy . 

wour 


Lett. þ. 79. 
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.. would not allow voting in their ow- 
Perſons. 2 

IV. Some of his Precedents do prove, 
that after the Proteſtations and Proxies, 
they did affert their own Perſonal Right, 
. and were preſent both at Examirations, 
and at the whole Proceedings. 

1. At Examinations, As in the Caſe 
of Sir William Rickhil} 1 H.TV. who was Let. p. 31. 
brought to Parlament before the King and 
the two Houſes, the Lords Spiritual and 
Temporal and the Commons then aſſembled 
together. And he grants the Biſhops 
were preſent at his Examination. | 

2. At the whole Proceedings, 28 H, VI. 145-430 
where he confeſſeth the hops were n0t as 
onely perſonally preſent, but dida@ and bear 
2 principal part in a Judictal proceeding 7 
Parlament, ina Caſe that was in it ſelf Ca- 
pital, viz. of William de la Pole, Duke of 
' Suffolk. '''Which is very fully related by 
the Axthour, and needs no repetition. 

All that he hath to ſay to this, is, zhat 
the whole Proceedings were irregular; and 
" not to be drawn into Precedent, Whereas 


#1 2 great Lawyer in his time, Sir E.C. made 


uſe” of this as a ſufficient Precedent ina 
Caſe of great moment, about Commitment 
"pon a general Accuſation. But there 1s 
"not any Irregularity expreſled or _ 
| H te 


pag- 32. 
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ted in the Biſhops appearing, and judging 
as other Lords did ; and the Judgment 
was not reverſed becanſe of their being 
there, as we have ſhewed others have 


been for their being abſent. 


"'V. None of all his Precedezts do prove 
that the Biſhops were ever excluded from 
fitting, by any Vote of the Houſe of Lords 
or Commons. That they might volunta- 
rily withdraw, we deny not 5 or not be 
preſent at giving of Judgment ont of regard 
to the Canons : which is all that 1s proved 


| by the Precedent of John Hall 1 H.1V. of 


the Earls -of Kent , Huntington , &c. 
2 H. IV. of Sir John Oldcaſile 5 H. V.and 
of Sir Fob: Mortimer 2 H. VI. And this 


| we have made appear was done by them 


out of regard to the Canon-Law; the 
force of which being taken away by the 


. Reformation, the Biſhops are thereby re- 
ſtored to their juſt Parlamentary. Right. 


Neither can any Diſuſage be a bar to that 


| Right, fince the ground of that Diſuſage 


was ſomething then ſuppoſed to ben 
force, which-1s now removed by the Re- 
formation. And I fear, .if this kind of 
arguing be fufficient to overthrow the 
Biſhops Right , much ſtronger of the 
ſame kind may be uſed to. overthrow the 
King's Supremacy in matters of —— 
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g [So greatcare ought men to have, leſt uh- 
it [der the colour of a mighty zeal agaipſt 
g | Popery, they do overthrow the very Prix- 
7e | ciples of our Reformation. Re. 
VI. There are Precedents upon Record 
'« | inthe Ros of Parlament, which are not 
m | mention'd by the Authour of the Letter , 
1, | which do provethat the Biſhops were pre- 
4. | ſent at the Examination of Treaſor and Ca- 
fo pital Offences in Parlamert. And that with- 


2d | an account of a/ the Trials recorded in the 
of | Ros, Which ſhews how eaſily men paſs 
ce, | by thoſe things they haveno mind to fee. 
ad | Ibegin with 4 Ed. Ill. and I muſt doe 
js | him that right, as to ſay, that he doth 
m 1not onely mention the Trial of Roger 
he | Mortimer, but of Sir Si-z0r Bereford and 
he | others who were accuſed and tried in Parla- 
e. (ent, Bur pretending , that the Roll of 
he, (that Parlament is ſo defaced that it cannot 
iat {be read, he runs to that of 28 Ea. III. and 
oe ſo gently paſſes over all the other Trials 
which are in the Record, and are more 
plain and expreſs as tothis matter. Among 
the Articles againſt Roger Mortizeer, Ea. 1 
of March, one is, that after he knew cer- 
tainly the death of Edw. IT. he made uſerof 
Inſtruments to perſwade Edward Earl of - 
Lent, that King's Brother , that he was 
| H 2 ftill 


in the time, wherein he pretends to give pas: 5: $t- 


pag. 6, 
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fill living , and ſo drew him into a deſigy 
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for his Reſcue ; for which he was attainted | 
at Wincheſter, and there ſuffer d death far 
it. Among theſe Inſtruments the chief | 
was one Mautravers , who for that Rea- h; 
ſon was attainted this Parlament : and}, 
the words of the Record are, Treſtow| 
les Pieres , Counts « Barons aſlem-1 j 
blez a ceſt Parlement a W eſt. ſi ont era-Þ 
mine eſtraitement, & ſur ce ſont aſſentuzz 
E accordez, que Jobo Mautravers i eff} 
culpable de la mozt Elmon Count def} 
Kent, &c. AU the Peers, Counts and By 

rons aſſembled in this preſent Parlament |, 
upon ſtrif examination do aſſent and a or 
gree , that John Mautravers is guilty iff. 
the death of Edmund Earl of Kent, Heref|,, 
we have the (tri& Examination of a Cor nj 
zal Caſe in Parlament, and al the Peeriy * 
are ſaid to be preſent at it. It is uſed:g pal 
an argument by the Azthour of the Leiter iy 
that in the caſe of Roger Mortimer, thifly, 
Biſhops could not be comprized under th, 
general name of Peers, ſince the Barons ani. 


w.Frſt in rank, But here the Peers are men | 
'«fioned before Connts and Barons 3 and th, 


- 


:will be tmpoſlible for him to aflign an 

other Peers. at that time , that' were M$, 

med before them, but the Prelats ; wha i 

frequently are fo put inthe Records #7 
ti 
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| that time : as in the ſame Parlament. x2. 
ted Prelatz, Countes, Barons 3 --. 13. Et 
for } yer aſſent des ditz Peelatz, Countes , 
ie | Sarons 3 ſo again ». 14. 15-17. 24- 25. 


©4- But the Anthour of the Letter faith, they pay, 1: 


nd} ,,-04 pretend to be Peers of the Realm. 


0UW3 | Let him name then other Peers of the 
MF Realm at that time , who were neither 


THF Corts nor Barons, and were before them. 


3 SBut if we are to judge who are Peers of 


the Realm by the Records of Parlament, 
Ido not queſtion but I ſhall make it evi- 
dent, that the Biſhops were ſo eſteemed z 
nd that ſome perſons, who pretend to 
4 +Þ/preat $kill in Records , either have not 
Y YFkarched fo diligently, or have not obſer- 
lerel ved fo carefully about this matter as they 
FJ night have done. But of this afterwards, 
«ry In the ſame Parlament Judgment was 
d pled upon Boges de Boyons, Fohn Deveril, 
Her B Thomas Gurnay, William Ocle ;, but being 
TS way of Artainder,and not upon particu- 
 MElrexamination, which is mentioned in the 
5 ak of Mautravers, I paſs them over. 
ITY In the Pleas of the Crown held before 
d th King in this Parlament, we find ano- 
0)Bter Caſe which relates to our preſent de- 
- Bate; viz. of Thomas Lord Berkely and 
"Fight, wha was arraigned for the death 
F Y King Ed. I. who came before the King 


H 3 in 


nt, 


4 
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int pleno Parlamento, 7 ful Parlament, 
and there pleaded Not guilty; and decla- 
red he was ready to clear himſelf as the 
King's Court ſhould adviſe. Then they 
proceeded to particular examination of him, 
how he could acquitt himſelf, being Loyd of 
the Caſtle where the King was murthered, 
he being committed to his Cuſtody and 
John Matravers. He pleaded for himſelf, 
that he was then ſick at Bradley, and knew ) 
nothing of it. They charged him, that the 
Keepers of the Caſtle were of his own ap-| 
pointing 3 and therefore he was bound to] 
anſwer for them, He anſwer'd, that they 
with Matravers having receiv d the King 
into their cuſtody, he was not to be blamed 
for what they did : and for this he put him- 
ſelf upon his Country. At the day appoin- 
ted for his Trial, he appears again £O2am 
Dominos Rege in pleno Parlamento; 
and the Fury returned him Not guilty. But 
becauſe he appointed Gurney and Dcle # 
keep his Caſtle of Berkely , by whom the 
King was murthered , the King appoints 
him a day the next Parlament to hear his 
Sentence; and in the mean time he wa 
committed to the __ of Ralph Nevil 
Steward of the Kings Houſe, In the 
next Parlament 5 Edw. III. z. 18. The 
Prelats , Earls and Barons petition tht 


—_— 


(115) 


King, that he might be diſcharged of his 


mainpriſors : the which was granted, and 
a farther day given him to appear next 
Parlament. But we reade no more of 
him, till the Summons he had 14 E4. Ill. 
as one of the Lords in Parlament. The 
great force of this Precedezt lies in un- 
derſtanding what ws meant by appearin 

before the King 7 full Parlament. 1 

under this the Biſhops be comprehended, 
then this will be an uncontroulable Pre- 
cedent of the preſence of the Biſhops in 


- the Examination of a Caſe Capital. 


What the importance of this phraſe of 
full Parlament is, will. beſt appear by the 
uſe of it in the Records of that time. 
4 E4. III. . 6. Et eſt aſſentu # accowwe 
per noſfre Seigneur le Rot , & tous les 
Gantz en pleyn Parlement, Where it 
was agreed , that the procedings at that 
time by the Lords againſt thoſe who were 
not Peers ſhould not be drawn into conſe- 
quence 3 and that the Peers ſhould be char- 
ged onely to try Peers. Which hath all 
the formality of an 4 of Parlament 
and therefore a// the Eſtates were preſent, 
#. 8. Aceowde eſt per noſfre Seigneur lg 
Rot & ſon Conſeil en pleyn Parlement. 
Which was an A@& of Pardon concerning, 
thoſe who followed the Earl of Lancaſter. 

| H 4 5 Ed. IIL 


- 5 Ed. TIE. #.10. we have the particular” 


mention of the Biſhops, as ſome of thoſe 
who do make a ful Parlament. . Accoe 
eft per noftre Seigneur le Rot, P2elatz, 
Countes, Barons, & autres O2antz du 
Kotalm en pleyn Parlement t and z.17. 
En pleyn Parlement ſt paierent les 
Paelatz, Cotuntes, Barons, & altres 
Gantz de mefme le Parlement, a noſtre 
Scigneur le Kot, 6c. 

6 Ed. I:I. n. 5. the Archbiſhop of Can- 
terbury made his Oration en pleyn Parle- 
ment, which is explained by en la p2e- 
ſence noſtre Seigneur le Rot, @ de touz 
les Peelatz, © autres Ozantz, ». 9.St eſt 
accowe «& afſentu per touz en pleyn Par- 
lement : who thoſe were, we are told be- 
fore in the ſame number, viz. les Pte: 
latz, Countes, Baronns, & touz les au- 
tres ſomons a melme le Parlement. 
Which is the cleareſt explication of ful 
Farlament , in the preſence of all thoſe who 
were ſurmon'd to Parlament. From 
whence it follows, that where a ful 
Parlament was mention'd at that time, 
the Biſhops were certainly preſent ; and 
conſequently did affiſt at the Trial of 
Thomas Lord Berkely, who appeared be- 
fore the King in full Parlament : as 
Nich, de Segrave did 33 E4.1. and m— 

h : : | e 
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the Biſhops are expreſly mention'd as pre- 
ſent; as appears by what hath been ſaid. 
before concerning his Caſe. 

's H.1V. Henry Hotſpur , Son» to the 
\ Earl of Northumberland , was declared a 
Traitour by the King and Lords in full 
Parlament ; and the ſame day, the F2- 
ther was, upon examination, acquitted of 
Treaſon by the Peers. It is not ſaid that 
this was done 2: full Parlament, as the 0- 
ther was : but there are ſeveral circum- 
ſtances which make it very probable the 
Biſhops were then preſent. (1.) When 
the Earl of Northumberland took his 
Oath of Fidelity to the King, he did it, 
faith the Record , #por: the Croſs of the 
Archbiſhop; which was to be carried be- 
.. | fore him, if he went out of the Houſe. 
| (2.) The Archbiſhop of Canterbury pray d 
the King, that foraſmuch as himſelf and 
other Biſhops were ſuſpeFed to be in Pier- 
cie's Conſpiracy, that the Earl might upon 
his Oath declare the truth : who thereup- 
on did clear them all. Which ſhews that 
the Archbiſhop was then preſent in the 
Houfe. And for the'fame reaſon that he 
was preſent , we may juſtly fuppoſe the 
other Biſhops to have been fo too, 
; | (3.) The Ezrl of Northumberlanid beſee- 
>. | ched the Lords and Earls and —_— 
- Wokbe 21s that 
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that if he brake this Oath, they would inter- 
cede no more with the King for him. 
Now the better to underſtand this, ' we 
are to conſider, that H. IV. takes notice 
in his declaration upon the Rebe/ior of 
Sir Heary Piercy , that the Earl of Not- 
thumberland and his Son gave out, that 
they could have no acceſs to the King, but 
by the Mediation of the Biſhops and Earls, 
and therefore did beſeech them to intercede 
with the King for them. It is not then 
probable, that thoſe ſhould be now left 
out, when the words are /arge enorgh to 
comprehend them , and no one circum- 
ſtance is brought to exclude them, For 
that general one, of their not being Peers, 
w1ll be fully refuted afterwards. 

But that which puts this out of diſpute 
1s, (4.) that the Record faith, z:. 17.the 
Commons not onely gave the King thanks 
for the pardon ofthe Earl of Northumber- 
land, but the Lords Spiritual and Tempo- 
ral, in theſe remarkable words ; Et aurt 
melines les Coes remercierment les 
Seigneurs Eſpirituelr « Tempozelrx de 
lour bon & dzofturell judgment quils a- 
votent fait come Piers du Parlement: 
And likewiſe the Commons gave thanks to 
the Lords Spiritual and Temporal for the 
good and right FTudement which they had gi- 

ven 
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ver: '1n this caſe 2s Peers of Parlament. 
Which is a clear Precedent of the Biſhops 
judging ina Capital Caſe, and that as Peers. 

2 H. VI. 2.9. John Lord Talbott had 
accuſed James Boteler, Earl of Ormond, 
of ſundry Treaſons before the King and 
his great Council; and after, before Johr: 
Duke of Bedford , Conſtable of England. 
The K77g takes advice of his Parlament 
about it; and then it is expreſly ſaid in 
the Record, De aviſamento & aſſenſi 
Oominoum Spiritualium # Tempoza- 
lum ac Communitatis Regnt Anglie, tn 
codem Parlamento eriſtent' , faca fuit 
quedam abolitiodelationts, nunttationis, 
t detecttonis p2edict', &c. Here the King 
adviſeth with the Lords Spiritual inan accu» 
ſation of Treaſon; and therefore they muſt 
be preſent in the debates concerning it. 

\ I leave now any conliderate perſon to 
judge impartially on which fide the Right 
lies. For on the oze ſide, 

1. There is the Conſtitution of Claren- 
don interpreted by H, Il. and the Biſhops 
at Northampton. 

2. A Proteſtation of their Right en- 
terd, and allowed by King, Lords and 
Commons, 11 R. II. 

3. A Reverſing of Judgments owned by 
Parlament for want oftheir preſence,21 R.l n 
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4. A Preſerving of their Right by 
Proxie, when they thought their Perſo- 
nal attendance contrary to the Carows. 

5. A Barto a total diſcontinuance of 
their perſonal Right, by an allowed Pre- 
cedent 28 H. VI. 

6. A Reſtoring them 'to their former 
Right, by removing of the force of the 
Canon-Law upon the Reformation. 

7. No one Law or Precedent produ- 
ced for excluding them , even in thoſe 
Times, when they thought the Canons 
did forbid their preſence. 

8. Several Precedents upon Record , 
wherein they were prefent at Examinati- 
ons and Debates about Caſes Capital. 

On the other ſide, 

1. The Precedents are General, and 
Negative. 

2. Or relating to ſuch Caſes wherein 
they are allowed to be preſent. 

3. Or of Judgments condemned as er- 
roveows by Parlament. 

4. Or of voluntary Withdrawing, with 
Proteſtation of their Right, and making 
of Proxies. | 

5. Or of not being preſent at the paſling of 
Judgment out of regard to the Canon-Law. 

And now on which fide the R7g/ lies, 

let the Authoxrof the Letter himſelf judge. 
CHAP. IV. 
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CHAP. IV. 


The Peerage of the Biſhops cleared 5; how 
far they make 4 third Eſtate 72 Parla- 
ment, Objections againſt it anſwe- 
red, 


THERE remain 1» things to be 

conſidered , which are put in by 

way of Poſtſcript by the Authour of the 

Letter : the one concerns the Peerage 

of the Biſhops, the other their Being a 
Third Eſtate in Parlament. 

I. Concerning their Peerage. To 
prove this #wo Statutes had beenalledged, 
25 Ed. III. c. 6. and 4 H. V.c.6. and the 
opinion of Judges and Lawyersr out of the 
Tear-Books. But although theſe had 
been very ſignificant , if they: had been 
againſt them 3 they havethe hard: fortune 
.to ſignify nothing ,. when they are for 
them. A meer Proteſ#ation becomes good 
Law,. very ſubſtantial Law, 1f it be ſup- 
\poſed to make againſt the Bzſbops 3. and 
.yetiin that pray arms re the Right of 
- Peerage is expreſly challenged, (as. well 
+as:it 1s aſſerted/and taken for/granted in 
\the Statutes. mention'd.) Is that part - 
tne 
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the Proteſtation invalid 2 and muſt no- 
thing paſs for Law but what is againſt 
them ? Ts it credible that a Right of Pee- 
rage ſhould be owned and received, in 
AFGs of Parlament , in Proteſtations , in 
Tear-Books, time after time 3 and no op- 
poſition made againſt it by the Temporal 
Lords all that time, in caſe they believed 
the Biſhops had challenged that which by 
no means did belong to them? Did not 
the Temporal Lords underſtand their own 
Privileges 2 or were they willing to ſuf- 
fer the Biſhops to aflume their 13ties to 
themſelves without the leaſt check or 
contradiction , and let their Proteſfations 
be enter'd in the Ro{s of Parlament with- 
out ahy contrary Proteſtation £ I do 
not queſtion but the Azthour of the Let- 
ter did reade the Biſhops Proteſtation at 
large in the Parlament-Rols 11 R. II. 
And can any thing be plainer, then that 
therein they challenge a Rzght of Peerage 
to themſelves , ut Pares Reg cunt 
ceteris Regni Paribas, exc £ And this 
Proteſtation, he ſaith, was enter d by con- 
ſent of the King, Lords Temporal, and 
Commons 3 as 1s expreſſed in the Rolls, 
Were the Temporal Lords awake ? . or 
were they mean and low-ſpirited men? 
No; they were never higher then at this 

time, 


(123) 


time, when the Ki-g himſelf durſt not 
. withſtand them. What could it be then, 


but meer conviction of their juſt RKzght of 
Peerage, . which made them ſuffer ſuch a 
Proteſtation as that to paſs , after fo ſo- 
lemn and unuſual a manner, and to be 
enrolled par Commandment du'Roy , 
t aſſent des Seigneurs Tempozels & 
Communs ; as it is in the Ro//s 2 Was 
all this onely « Complement to the' Potent 
Clergy at that time & But who can ima- 
gine that King, Lords and Commons 
ſhould complement at that” rate, as to 
ſuffer the B:ſhops to challenge a Peerage 
to themſelves in Parlamert, if they had 
not an undoubted Right to it 2 This 
one argument is {affhicient to convince any 
reaſonable man.Eſpecially when we con- 
fider, that in the ſame Parlamenrt, before 
the Proteſtation was brought in, a moti- 
on.was made z. 7. by all the Lords Spirz- 
tual and Temporal , which they claimed 
come leur libertez' & franchiſe, as 7hezr 
Liberty and Privilege,that all weighty mat- 


ters moved in this Parlament, or to be mo- 


bed in any to come , toltchant Plieres de 


la Terre , concerning the Peers of the 
Realm , ſhould be determin'd , adjudged 


- «nd diſcuſſed by the courſe of Parlament 3 


and not by the Civil, nor by the Common 
Law 


 Francbiſe,, the King moſt willingly allow 


Lett. pag.85. 
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Law of the Land, uſed in inferiour Courts 
of the Realm. The which Claim, Liberty and 


ed and granted in full Parlament. From 
whence. it is evident, that the King and 
Parlament did allow the Right of Peerage 
in the Lords Spiritual ; for it is faid ex- 
preſly in the Record, that a/ the Spiritu- 


al.as well as Temparal Lords joyned inthis 
Clair + which being allowed them in ful 
Parlament, 1s. an evidence beyond con- 
tradiQion of their R7ght of Peerage. 

But againſt this no leſs is pretended 
then Magna Charta, viz. that every man 


who is tried at the King's Suit muſt te} 


tried by his Peers. Now if a Biſhop be 
tried for any Capital offence, . he 3s tried by 
the Commoner s,and that is the Common Lav 
of England ; it hath ever been ſo, never 
otherwiſe - then muſt Commoners be bis 
Peers, .and he and Commoners muſt be 


To.this Argument, how ſtrong ſoever 


_ it appears, theſe to things may be jultl 


an{werd, 

7. That the matter of Fa& cannot be 
made out, that a Bz/hop hath. always been 
tried by Cammoners. | 2 

2.. That if it could, it doth not over- 
thraw their Peerage.in-Parlament» 

Ct.) That 
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(1.) That the matter of Fact cannor 


| be made out, ' viz. that if a Biſhop be tried 


for a Capital Offence , he is tried by the 


Commoners 3 that it hath ever been ſo, ne- 


ver otherwiſe. Forin 1 ) Ed. III. John Strat- Anriq, Brit, 
ford, Archbiſhop of Canterbury, was at the? #3 


King's Suit accuſed of Capital Crimes, 
viz. of no lefs then Treaſorr, and Conſþira- 
cy with the French King. He put him- 
ſelf upon his Trial zz Parlament. A Par- 
lament was called ; and he at firſt refuſed 
admiſſion into the Hovſe 5 which he 
challenged tanquam majo2 Par Regnt 


poſt Regem, & Uocem pzimam in Parla- 


mento habere debens, as the Firſt Peer 
of the Realm after the King, and having 
the firſt Uote in Parlament., Upon 
which, and the interceſſion of his Friends, 
he is admitted into the Hoxſe ; and there 
he put himſelf upon the Triall of his 
Peers, At which time a great Debate 
aroſe in the Houſe , which continued a 
whole Week ; and it was reſolved, that 
the Peers ſhould be tried onely by Peers 
in Parlament, Whereupon the Archb:- 
ſhop had 12 Peers appointed to examine 
the Articles againſt him : 4 Biſhops , 
viz, London, Hereford, Bath, and Exce- 
ter; 4 Earls, Arundel, Saliebury, Hlun- 
tingdon, and Suffolk 5 and 4 Barons , 
| I 
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Percy , Wake, Baſſet, and Nevil. Here 
we have all that can be defired in the 
caſe. Here is a Biſhop tried at the Kirg', 
Sit, and for a Capital Crime ; and yet not 
tried by Commoners, but by his Peers, 
and that after long debate in the Houſe 
concerning it. It it be ſaid, that he was 
tried by the Lords as Judges in Parlament, 
and not as his Peers +; it 1s anſwerd, 
7. Then Biſhops are Judges in Parlament 
in Caſes Capital : for ſo this was, and 
4 Biſhops appointed to examine 1t. 2. The 
Debate in the Hoxſe was about Trial of 
Peers by their Peersz and upon that it 
was reſolved, that the Archbiſhop ſhould 
be tried by the Hoſe. For the King de- 
figned to have him tried in the Exchequer 
for the matters objeted againſt him, and 
the Steward of the King's Houſe and Lord 


Chamberlain would not ſuffer him to en-- 


ter into the Hoxſe of Lords, till he had 
put in his A-ſwer in the Exchequer. Up- 
on which the great Debate aroſe; and 
therefore the Rejolution of the Houſe is as 
full a Precedent in this Caſe as can be de- 
fired. | 

I do not deny, that the RoZs of Parls- 
7ent of that year ſeem to repreſent the 
12 Peers, as Birchington calls them, not 


as appointed to examine the particular 
_* 
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Caſe of Stratford; but to draw up in 
form the defire of the Peers as to a Trial 
by then Peers, in Parliament : the which 
is extant in the Record 15 Ed. 1IIE ». 7. 
| However, this Argument doth not loſe 
its force asto the Peerage of the Biſhops 5 
bur it is rather confirmed by it. For there 
they pray the King, by the Afent of the 
Prelats, Counts and Barons, that the 
Peers of the Realm may not be judged 
bat in Parlament, & per [vur JIters, 2d 
by their Peers : and after it follows, that 
they may not loſe their Temporalties, Lands, 
Goods and Chattels, &c. Who were ca- 


pable of /oſirg their Temporalties, but the 
Prelats £ Therefore this Law muſt re- 
ſpe& them as well as others. As farther 
appears not onely by the Occafion, but 
by the Conſequent of it. For it follows, 
#, 8. that the Archbiſhop of Canterbury was 
admitted into the King's Preſence, and to 
anſwer for himſelf in Parlament devant lcs 
Piers, before his Peers - which the King 
granted. Sothat the Ro/s of Parlament 
pat this matter beyond contradiftion. 

In 21 R. II. Thomas Arundel, Archbi- 
ſbop of Canterbury , was impeached of 
High Treaſon before the King and 
Lords in Parlament. The King'sanſwer 
was, That foraſmuch as this _ 

I 2 
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did concern ſo high a Perſon , & Pier de 
ſon Rojalm, ( it is in the Record, but 
left out in the Abridgmernt ) and a Peer 
of theRealm, the King would be adviſed, 
But ſoon after he was condemned for 
Treaſon by the Houſe, the P1orie of the 
Bilhops, Sir Tho. Percy, giving his Vote, 
The force of this doth not lie barely in 
his being impeached before the Houſe of 
Peers in time of Parlament ; but that the 
King called him in his Az/wer a Peer of 
the Realm. 
And becauſe two Laws were already 
paſſed , the one, that Peers were to try 
none but Peers, 4 Ed. TI. 2. 6. the other, 


that Peers were to be tried onely by their. 


Peers, 15 Ed. III. 2.7. the former of 
theſe, the Azthorr of the Juriſdition of 
the Houſe of Peers afſerted ( one well 
known-to the Arthour of the Letter ) 
would have onely looked on as a Tem 


Coke 2. Irft. porary Order of the Houſe. Bur our grea- 


Cc. 29. Þ. $0. 
Sir ], M. 
Arg. concer- 
ning the 
FariſdiFion 
of the Peers, 
in Skinners 
Caſe. 


teſt Lawyers are of another opinion. And 
an eminent Lawyer ſtill living urged this 
as an AG of Parlament , becanſe it is ſaid, 
that the King in full Parlament aſſented to 
it + and he added, that the words are both 
Afﬀirmative and Negatives they ſhall not 
be bound, or charged to try any other then 


Peers, but be thereof diſcharged; and that 
therein 


| 
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therein they declare it to be againſt Law 


| 


for theme to exerciſe JuriſdiFion on thoſe 
who were not their Peers. . From whence 
it follows, that fince Stratford and Arn- 
del, Archbiſhops of Canterbury, were al- 
lowed to be tried by the Houſe of Peers, 
(without Impeachment from the Com- 
mons) they were looked on as Peers by 
the whole Houſe. 

The latter A&, the fame Authour can- 
not deny to be 4 binding Law; but he, _ 
hath a ſtrange fetch to avoid the force of a 46 
itz 272. that this Law was made with reſpect 


to the Caſe of Roger Mortimer 4 Ed. Ill. 


and not to the Caſe of Stratford then in A- 
gitatzon + Which is without all colour of 
Reaſon. For the Caſe then was of a diffe- 
rent nature, 27z. about the Peers trying 
thoſe who were not Peers, as Sir $7107: 
Bereford, ec + but here the caſe was, 

whether Peers ſhould be tried by any others 

then their Peers 3 and the King granted 
they ſhould not. Now upon this Stratford 
was allowed to be tried by his Peers in 

Parlament; and therefore this Trial upon 

theſe Ads is an invincible Argument of 
the Peerage of the Biſhops. 

In 28 H. VI. when William de 1a Pole, 
Duke of Suffolk, waved being tried by 
his Peers , and ſubmitted to the Kings 

T3 Mercy; 


pag-47- i Mercy 5 the Record faith, ( as the Ay 
thour of the Letter himſelf confeſleth ) 
that V7/count Beaumont, or: the behalf 
the Lords Spitittal 2d Temporal, and b 
their advice, aſſent and deſire, moved the 
King, that a Proteſtation might be enter'd 
ir the Parlament-Rol/, that this ſhould 
ot be, nor turn in prejudice nor derogati- 
on of them, their Heirs , ne of their Suc- 
ceſſours in time coming 5 but that they may 
have and enjoy their Liberties and Free. 
doms as largely as ever their Anceſtours and 
 Predeceſſours had or enjoyd them before this 
time. Which Sir R. Cotton more briefly 
expreſleth , 2. 52, that meither they my 
their Heirs ſbould by this example be barred 
of their Peerage. The Authour of the 
Letter more fully puts in Succeſſours, 
as well as Heirs 3 for this Proteſtation 
was madein behalf ofthe Lows Spiritual 
as well as Temporal, But very unfairly 
leaves out the moſt material words in the 
Record, viz. [after Freedoms,” in caſe f 
their Peerage. And I appeal tothe Awthow 
himſelf, whether theſe words be not in 
the Record ; and with what ingenuit 
they are left out, I cannot MPs 
I do not charge the Authour of the Letter 
himſelf with this ; but whoſoever ſear- 
ched the Records for him, hath dealtvery 


in 


&s-| unfaithfully with him: And I ſuppoſe, 
2] ifhe had ſeen this paſſage himſelf, he 
of | would never have ſo peremptorily deni- | 
1] ed the Peerage of the Biſhops 3 nor a(- 
the} ſerted with ſo much aſſurance, that they 
are onely to be-tried by Commoners , and 
that it was always ſo , and never other- 
wiſe, | 
mel (2.) Suppoſe the Biſhops have been 
tried by Commoners ont of Parlement, this 
doth not take away their Right of Peerage 
in Parlament. For all our diſpute is con- 
cerning the Right of their Peerage in Par- 
fly lament ; and if that be allowed, we are 
"0'} not to diſpute concerning the difference 
thatin ſome reſpects may ariſe by Cuſtom, 
or practice of Common Law, between 
ts, | peers by D:ſcent, and Peers by Tenure in 
20) Right of their Barovies, And therefore 
ual} 'the Arvthour of the Peerage of the Lords pag. 3,4,%c. 
I | Spjritue! might have ſpared all the need- 
leſs pains he takes about this: for we do 
ſea not contend that they have an [heritable 
Peerage, but that they are Peers in Parla- 
my 2evt, having a Right to fit and judge 
"7 there by virtue of their Barories, _. «+ 
But from hence he undertakes to prove; 
that by Magna Charta they cannot, be 
ea Pudges of ſuch who are ennobled iv 
Bloud, This comes home to our pre« 
I 4 ſent 
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ſent buſineſs, and therefore muſt be con- 


ſidered. | 

r. He faith, that he who hath onely 
a Predial or Feudal, and not Perſonal, 
Peerage, can have no JuriſdiFtion but ſuch 
as is ſuitable to the nature of his Peerage ; 
and therefore can onely extend to mat- 
ters of property and poſſeſſuon, and not to 
matters of Bloud. But that this is a very 
trifling and 1ll-confider'd argument ap- 
pears by this, that he grants a Lord Kee- 
per, Lord Privy Seal, Lord Treaſurer, to 
be Peers by their Offices ; for , as he 
ſpeaks, after Regradation their Peerage 3s 
ended: and he will not deny that theſe 
may fit as Judges in Capital Caſes, al- 
though they be Peers onely by their 
Offices, Thoſe that are Peers in Parla- 
ment have Right to judge in all Caſes 
that belong to the Judicature of Parla- 
ment. 

2. He faith, that the Reafſo» of Magna 
Charta is, that the Judges and Priſoner 
may be under the ſame Circumſtances, But 
this kind of arguing as well excludes a 
Lord Keeper, who is no Baron, as a Bi- 
ſhop 3 and ſuppoſes that mens capacity for 
Judgment depends upon perfe& equality 
of Circumſtances : whereas Knowledge 
and Integrity go farther towards conſti- 

tuting 
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tuting one that is a Peer but in one re- 

ſpe&, a juſt Judge, then bare Inheritance 
of. Honour can do. But to give a full 
Anſwer to this Argument, on which that 
| Authour lays ſo much weight , and chal- 

lenges any Perſon, to give a rational ac- 
count wherein the advantage of a man's be- 
ing tried by his Peers doth conſiſt 5 I ſhall 
(1) ſhew that this was not the Reaſoz of 
Trial by Peers ;, (2) give a brief account 
| of the true and original Aeaſor: of it. 

' [11.] That this was not the Aeaſo-:. 
. 1. Not in the Judgment of the Peers 
themſelves, as that Authour hath himſelf 
ſufficiently proved, when he takes ſomuch 
pains to prove p.3. that a Writ of Summons 
to Parlament doth not ennoble the Bloud ; 
and conſequently, doth not put perſons 
into equality of Circumſtances with thoſe 
whoſe Bloud is ennobled +: and yet he 
_ that thoſe who ſate in the Houſe of 

ters by virtue of their Summons did judge 
| & Peers ; as is manifeſt from his own Pre- 
cedents p. 15. from the 4 Edw.3. | From 
whence it follows, that this was not 
thought to be the Reaſor# by the Peers 
themſelves in Parlament. 

2, That this was not the Reaſon in the 
Nye of our greateft Lawyers ; be- 
cauſe they tell us, that where this Rea- 

ſon 


0 F34 | 
ſon holds, yet it doth not make men 
Judges. As for inſtance, thoſe who are 
ennobled by Bloud, if they be not Lords 


of Parlament, are not to be Judges in 


2 Intit.p,q8. 


the caſe of one ennobled by Bloud. Oze- 
ly a Lord of the Parliament of England, 
ſaith Coke,  /hal/ be tried by his Peers be- 
ing Lords of Parlament ; and neither Nz- 
blemen of any other Country,nor others that 
are called Lords, and are no Lords of Par- 
lament, are accounted Pares Peers within 
this Statute. Therefore the Parity is 
not of Blozd, but of Privilege in Parla- 
ment, | 

3. The Practice it ſelf ſhews that this 
was not the Reaſoy. For this Reaſon 
would equally hold whether the Trial be 
at the King's Suit, or the Suit of the par- 
ty + but in the latter cafe, as in ar appeal 


for . Merther, a min whoſe bloud is en- 
Coke 2 In. nobled muſt be tried by thoſe whoſe 


ſtir. Þo 49. 
Selden's Tr 
tles of H»- 
our, 410» 
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bloud is not ennobled ; even by a» Or- 
dinary Fury of 12 m:#, And I defire our 
Axthoxr to conſider what bzcoms of the 
znheritable quality of Blond in this caſe, 
when Life and Fortune lies at the mercy 
of 12 ſubſtantial Free-holders > who, 1t 
is likely, do' not ſet fach a value upon 
Nobility as Noble-men''themſelves do: 
and yet our 'Law, which" ſurely is not x 

gainlt 


inſt Maga Charta, allows an Ordinary 
, .at- the Suit of the party to fit in 
Judgment upon the greateſt Noble-men. 


. Therefore this Keaſoz can - fignifie no- 
| 3jnng againſt the Biſhops, who are Lords 


in Parlament, as I have already proved. 

. [2] I hall give a brief account of the 
true and original Reaſoz of this Trial by 
Peers; without which, that Authour it 
ſcems 1s reſolved' to conclude, that the 
Juriſdidion of the Biſhops in Capital Caſes 
#s an abuſe of Magna Charta, and a Viola- 
tion offer d to the Liberties of Engliſh Sub- 
Jeds. | 
As to the general Reaſon of the Tal 
by Peers, it is caſte to conceive it to have 
riſen from the care that was. taken, to 
prevent any unfair proceedings in what 
did concern the Lives and Fortunes of 
men. From hence Tacitzs obſerves of 


the old Germans, that their Princes, who De Merib. 
were choſen in their great Councils to doe 0 ©17: 


Juſtice in the ſeveral Provinces, had ſome 
of. the People joyned with them, both for 
Advice and Authority. Theſe were Aſſeſ- 
ſoxrs to. the Judgesiz; that mens lives and 
fortunes might not-depend on: the plea- 
ſure of one man : and they were choſen 


TS 3-4 


of 


H. Mcibom. 
d: Irmenſu- 
la, & 4+ 


13C 
of this honour. In the latter times of the 
German State, before the fubduing it by 


Charlemagn, ſome learned men fay, their 


Judges were choſen out of the Colleges of 


rieſts, eſpecially among the Saxons. Aﬀeer 
their being conquer'd by him, there were 
2 Courts of Judicature eſtabliſhed among 
them, as in other parts of the Germar 
Empire. 

1. One ordinary and Popular , viz. by 
the Comites, or great Officers ſent by the 
Emperour into the ſeveral Diftris; and 
the Scabiri, who were Afliſtznts to the 


other, and were generally choſen by the - 


People. The number of theſe at firſt was 
uncertain z but in the Capitzlars they are 
required to be ſever, who were always 
to aſſiſt the Comes in paſſing Judgments, 
But Ludovicws Pims, in his ſecond Capitu- 
lar, A. D. 819.c. 2. enlarged their num- 
ber to 12. And if. they did not come 
along with him, they were to be choſen 
out of the moſt ſubſtantial Free-holders 
of the County - for the words are, De 
melioribus illins Comitatics ſuppleat nume- 
rum duodenarium. This I take to be the 
true Original of our Juries. For our 
Saxon Laws were taken very much from 
the Laws of the Chriſtiar Emperonrs of 
the Caroline Race, as I could at large 

prove, 
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prove, if it were not impertinent to our 
buſineſs 3 and thence diſcover a great 
miſtake of our Lawyers, who make our 
ancient Laws and Cuſtoms peculiar to our 
ſelves. ' As in this very caſe of Trial by 
Peers, Which was the common practice of 
theſe parts of the World. Therefore Ozto 
Friſingenſis takes notice of it as an un- 
uſual thing in Hungary 3 Nul/2 ſententia Ons Fri- 
2 Principe, ſicut apud nos moris eſt, per —_— ef 
pares ſuos expoſcitur — ſola ſed Principis c, av, 
voluntas apud ones pro ratione habetur : 

that #hey were not judged by their Peers,but 

by the Will of their Prince. Which ſhews, 

that this way of Trial was looked on as 

the praftice of the Empire, and as pre- 

venting the inconveniences of arbitrary 
Government. And it was eſtabliſhed in 

the Laws of the Lombards, and the Cor- u_ yrat 
ſtitutions of Sicily. In the one it is ſaid tie. 8. $ i 
to be Fudiciuz: Parium z in the other, Conſtir. Si- 
proborum virorum. In the Saxon Laws of _ - C 
King Ethelred at Wanting, c. 4. 12 Free- 

men are appointed to be ſworn to _— 

ſtice among their neighbours in every Flun- 

dred. Thoſe in the Laws of Alfred are Alfred. vir. 
rather 12 Compurgators then Judges ; how- ** ©7** 
ever ſome make him the Author of the 

Trial by Peers in England. But by whom- 

ſdever it was brought into requeſt here, 

I 
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It was no other way 'of Trial, then- what 
was ordinary in other parts of Exrope 3 
and was a great inſtance of the modera- 
tion of the Government of the Northerr: 
Kingdoms. 

2. There was an extraordinary or Roy- 
al Court of Fudicature : and that either 
by way of Appeal , which was allowed 
from inferiour Courts; or in the Caſes of 
Great men , which were reſerved to this 
Supreme Court, In which either the K77g 
himſelf was preſent, or the Comes Palatzi, 
who was Lord High Steward ; and all 
the Great perſons were Aſſeſſours to him. 
In ſach a Conrt Branichildis was condem- 
ned in Frazxce ; and Taſſz!o Duke of Ba- 
varia 1n the Empire , and Erneſtus , and 
other Great mer, A. D. 861; and Er- 
chingerus and Bartoldis under Conradys, 
the laſt of the French Race, And' among. 
the Cauſes exprelly reſerved for this S#- 
preme Court, were thoſe which concerned 
the Prelats as well as the Nobles. Ot 
Epiſcopi, Abbates, Comites, &» potentiores 
quique, ſt canſam inter ſe babuerint, ac ſe. 
pacificare noluerint, ad noſtranm jubeantur 
venire preſentiam + neque illorum conter- 
tio alinbi judicetur, But in this Cont 
they challenged that as their privilege 
to. be zried by their Peers ; who = 

calle 
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t I called Pares Cxrie. So the Emperour $3- Sigilm. Orar. 
; | giſmund, in his Proteſtation before the 4-9: 1434 
States of the Expire 5 Cum ſecundum ju- 
; | ris communns diſpoſtionem, nec n0n nſum, 
morem, ſiylum & conſuetudinem ſacri Ro- 
. | mani Imperii, feudalis contentio per Domi- 
r | mm fendi, ac Pares Curie terminanda 
} | {, &c. And again, ip Parinm noſtre 
f | Curie arbitrio. So likewiſe in France, Tilius de re- 
$ þ- Tilins faith, Hec judiciorum ratio, ut bs os 
de cauſis feudalibus judicent Fendales Pa- 
, | res, in Galliaeſ perantiqua. So in Fulber- Fulbert. 
1 | tus one Connt ſends word to another , : 55: 
that their Canſe ſhould not be determin'd, 
niſt in Conventu Parinm ſuorum, And 
many other examples might be produ- 
ced : but theſe are ſufficient to make us 
underſtand the #rxe Original of this Right 
of Peerage 3 which was from the Feodal 
Laws ; and all thoſe who held of the 
ſame Lord, and by the ſame Texure, were 
| faid to be Pares Peers. And therefore 
lince the Biſhops in England were Barons 
by Tenure ever ſince William 1. by. con- 
ſequence they were Peers to other Ba- 
79% 5 and had the ſame original Kght of 
Trial by other Barozs as their Peers, hol- 
ding by the ſame Terre , and fitting in 
the ſame Court, And thus I hope I 
have given ( what that Awthony fo im- 
| pattent- 
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patiently defired, viz.) a rational account 
of the Trial by Peers 5 and have thereby 
ſhewed, that this is ſo far from being any 
diſadvantage to the Biſhops Cauſe , that 
it adds very much to the Fxſtice of it. 

And that this is ſo far from being 4 vi.- 
lation of Magna Charta, that it 1s within 
the intention and meaning of it, I thus 
prove. In the 14. ch. of Magna Charts 
we read,Comites & Barones non amercien- | 
tur nift per Pares ſuos : but by the Com- 
mon Law the Amerciament of a Biſhop is 
the ſame with that of a Lay-Baror ; and 
therefore in the ſenſe of the Law, they 
are looked on as Peers. And all the 
Parlamentary Barons, whether Biſhops or 
Abbots, were amerced as Barozs, Thence 

Clavſ, 15 15 Edw.2. a Writ was directed to the 
E..:,m.12- Juſtices of the Common Pleas, that they 
ſhould not amerce the Abbot of Crowland 
tanquars Baro, becauſe he did not hold 
per Baroniam aut partens Baronie. Andit Y 
is confeſſed by the molt learned Lawyen, Þ , 
Selden of that the Lords Spiritual do enjoy the ſame || , 
Baron-Þ-152* Jepal Privileges, 1n other reſpe&s, which 4 
the Temporal Barons do 3 as in real Ac- þ 
Titles of Hon, tions tO have a Knight returned in then F 
<> 
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41-P- 347+ Jury 3 as to a day of Grace; hunting in 
the King's Foreſts 5 Scandalum Magn« 
ture, &c, Now ſince the Law of rn” 
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lard allows onely a dexble Parity, vis. as 


te Lord of Parlewent, and Commons, whe- 
ther Knights, Eſquires , Gentlemen, or. 
Yeomen', without any conſideration of 
the great inequality of circumſtances a- 
them 3 - ( Teomen having as little 
ſenſe of Gemtilzty, as Commons can have 
of the privileges of Nobles;) it is appa- 
rent that this Trial by Peers was not foun- 
ded upon equality xd circumſtances ; and 
that in all x thoſe who do enjoy 
the legal Privileges of Peers, are to be 
looked on as fach by Magna Charta. 
But the great Objeftion is, that the 
Lawyers are of another opinion, as to this 


Trial by Peers; and not onely the common 


fort , who take all upon Truſt which 
they find in the modern Law-Books, but 
thoſe who have ſearched moſt into Antiqui- 
ty, fach as Mr. Selden and Sir Edw. 
Coke. | 

To this therefore I anfiver. 


1. The A»thozr of the Peerage,@5c:;proves pag. 6: 


the Biſbops are not Peers, becanſe not to be 


tried by Peers. This conſequence Mr. Sel- Primi. of B&- 
der utterly denies z for he faith, zt is true on = 


aud: plain that the Biſhops have been Peers. 
For which he quotes the Biſhop of Win- 
cheſter s Caſe, who was 'queſtion'd in the 
King's Bench for _ the ——_—_ _ 
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Salicbuty in the begirining of Ed, II. and he 
pleaded to the declaration';- quod ipſe eff 
unus.e Paribus Regnf,#hat he was ore of 
the Peers of the Realm : which, , he faith, 
was allowed in Conrt. And from other 
Book-caſes and Parlament-Ro//s he there 
evidently proves; that the Biſhops were 
Peers + which he not onely afferts-in that 
confuſed Rhapſodie, which went abroad 
under his name 5; but in; his elaborate 
Work of the laſt Edition of his Tztles of 

Honour, in which he corrected 'and left 

out the falſe or doubtfull paſſages of his 
firſt Edition. And among the reſt, that 

paſlage wherein this Authovr triumphs , 

A Biſhop ſhall not be tried by Peers in Ca- 

pital Crimes, The ſame thing I confeſs is 
faid inthe Privileges of the Baronage; which 

he there calls a point of Common Law as 

it is diſtinguiſhed from As of Parlament; 

i.e. the cuſtom and pradice hath been ſo. 

And the onely evaſion he hath for Magna 

Charta is this ; that it is now to be inter- 

preted according to the current pradice, and 
rot by the literal. interpretation of the 

Words. Which is an admirable anſiwer, 
tf one well confiders it, and juſtifies all 
violations of Magna Charta, if once they 

obtain and grow into Cyſtomy. For then, 

no matter for the expreſs words of Mag- 

| #4 


. a Charts, if the contrary 'praftice hath 
+ | been received and allowed in legal pro-- 
p | ceedings. ' This 4s. to doe 'by Magsis/ 
- | Charta, as the Papiſts doe by the Serzpe : 
» | zajes, viz. make'it a meer Noſe of Wer, 
> | and fay it' + to' be interpreted according ' 
» | to the Pradtice of the Church” + 7 
t ..2, Some things are affirmed about this: 
3 | matter with as great aſſurance as this is, / 
e | which have not'been the conſtant prac- 
}f | tice. Coke is poſitive, that Biſhops are not 3. left 
& | to be tried by their Peers 3 but fo he is ink 3” 
« | the ſame page, that & Noblexran rannot 
t | wave his Trial by his Peers, and put himt-' 
ſelf upon the Trial of the Countrey : Where- 
;- | its ſaid in: the Record 4-E4. IT. that 
'« | 1Pomas Lord: Berkely, ponit .ſe ſuper Pas 
h | friam , put himſelf upon his Countrey, and 
x | was tried by a Jury of 12 Knights. And: 
: | 28 1. VI. the Dake of Suffolk declined 
, | the Trial of his Peers, and ſubmitted to. 
, | the King's mercy. By which it appears, 
-. | that this was a Privilege which was not to 
4 | be denied them, if they challenged it 3 
z | but, ar.leaſt before 15 E4.II. they mighe 
r, | wave it if they pleaſed 3 and after that 
1 | too, if they weretried out” of Parlament. 
y For this Trial by Peers was intended for a: 
n, | ſecurity againſt arbitrary Power'in taki 
| way mens Lives; and therefore it was 
a K 2 allowed 


allowed, 4: the King's Swift z; but not at- 
the, Suit of the Party. But.if Bulbops were 
tyjed. ont of:Parlament, . and: did volunta-- 
rily. decline; the:bhallenge of this Priui- 
lege, this 1s.N6 argument at. all againſt 
thei Right of. Peerage. -_ and ſo I find fome 
Godwin. fay it was in the (aſe of. Fiſher, Biſhop of 
| wie, Rich. Rodhefter g.:ib H, VIIIS time; which-is 
| 0, ol the griat Precedent in the Law-Books. 
| - 3- The method bf Proceeding as to the: 
| 1 . Tywal of Biſhops by Commun Juries, while 
| -* the Pope's Power continued in Erglard, is 
| nat.ſe clear, 'that any forcible Argument 
| can.be drawn from thence. Becauſe the: 
| Bifbops then looked on themſelves as ha- 
ving 4 Peerr,:out of Parlament, in point: 
of Judgment, .but Biſhops. As in the fa- 
mous Calc .of Adam Biſbop of Hereford, 
under Ed. I], who was reſcued from 
the King's Bench by his Brethren the Bi- 
ſtops, becauſe they looked on his appea- 
ring there; a$:a 'Vrolation of the Liberties 
ofthe Chanch. . 1. do not go about to de- 
tend theſe' Proceedings ; but I am ſure 


| the Authogr 'of 'the Peerage, ec. very: 

| h -miſreprefents. this' bulineks : for he 

14.7% Makes it as if the Biſhop. were /egaly. 
canvited tr Court by a commune Jury, | 
that affer:couvi®jon hewas deliver d tothe: 
Archbiſhop.,, te the intent, as he eons 
WHY I, That { 
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hat he ſhoutd be depraded: Whereas, it 
'erach, \'the” Boop) carried hith onvefthe 
Coyrr,-' without his- giviſy iy Atſwer 
to the Enditment;z and when ihe- was 
abſem;” the Krzrommandee rhe Jury to 
bring in their Verdi z ata without eve? 
beltlp hear#"16 make 'aty*Defence' for waldngh. 
himſelf; they found” hity gwHty in all the pae- 115: 
Articles laid* to Mis Charges! That: Ay- 
thow very freely beſtow the terms of 
Jmpulence on the Biſhops" of that tithe: 
and {ynorance on thoſe who-go abouttd pu. 5.14 
defend ther + but I deſire to:know whe- 
ther of theſe two makes trifn} thus miſe 
reprefent 2 tHatter of fa?” For-it Wis 
ſd'far from being-true, #ha# uporr Connitit 
bis Be was defixer'& 16 +h# Archbiſhop tot 
degraded 5 that: he inever "appeared in 
Coutt after; but contfaued'' tinder the 
Atchbiſhop's care, till, after a while, he 
fully recondited him to the King z not: 
withſtanding the Jury found -him: guilty 
of Treaſon. I delire to be informed, . 
whether 'we': ire to underſtand Magna 
Charta by fch a Trial as'this > Whethet 
he'were judged by bis Peers, F know not ; 
butT am ſure he wasnot bythe Lew of the , iq cn 
Lad ; which I think is as good' a part tuar.nn Walt. 
of Magna Charte as the other. And thi, —_— 
our Hiſtorians tell us, is the Firſ# Inſtance 14: yan. 
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of any Trialwf this hind, of any. Hopi 
riapfons' which hath to@\muck, of force 

violenge i WE; 6 it; to be a Bond ow op 


terof Mignd 
. The Second ray is Jponbetion alt 


of Mr. Selden 'concerning / Jobn: de -{ſle; 


:: 211-7 And the Biſhop. of Ely! bis Brother 3 which 
. : 1-1 $ONcErns ſuch. mattets ,, wherein himfelf 


confeſſes the, Privilegium Glericale was al: 
lowed ; ang the Rerord faith, ;the Arch: 


biſhop entering his plea ,-: that , he was. to a:be 


lever'd to him as a member of his Chrink 
mes accordingly deliver d, aker the Jury 


had given #ntheir VerdiQ,; Which ſhews, 


2. Jnftit. 
2 a4 Cc. 


_—_— the good will that was then uſeg, 
totake, away even the-a/owed Privilege 
of the Clrgy.by : cammon Jutics. . And 
thisis another Gout Interpreter. of Mage 
Charts F when. BraGon, Briton , Flets) 
Stat. Weſt. 1..Articuli C leri c, 1 5. Are CON- 
felſed, even by Sir Edw. Coke, to beſo 
clear in the Clergie's behalf 1 in theſe mat- 

ters, 
The Third Precedent , which - is like- 
wiſe out of the fame Authour, is of 
Thomas Merks, Biſhop of Carliflez "who, g 
for his fidelity to A, Il. and the true 
Heirs of the Crown, againſt the Uſurpar 
tion of H. IV. was found guilty of Trea- 
fon by a common Jury. But Mr, Je/der 
if 


inn nd, Ws FP < 


"ay 'Y HW ..cx ces or WW 8 WW iw ie. yy FF .0 


is ſo ingenous 'as to take notice, that- 
the Writ dire&ed to the-Fuſtices had init: 
4 Nor obſtante to a'|Starute lately made 
at Weſtminſter 3 Licet in Stat.apud Weſt. 
auper edito inter cetera continetur, | quidd. 
vallns Archiep. nec Epiſcopms  corane 5 
ciariis ndſtris occaſtone | alicujus crimints 
iypetatur', abſque ſpecials precepto noſtro\,. 
quonfque, &c. Which was read in Court: 
ut the Judges urging, that the Liberties 
of the Charch did not extend to high Trea- 
for, thert it is ſaid, he-did pozere ſe ſuper: 
Patriam 5 :juſt' as Thomas Lord. Berkely 
did 4 Ed; HI. This is the onely Prece-: 
dent that *proves that'a: Biſhop, before: 
the time of H \VIII. did put himſelf uporr: 
a common Jury : and yet we-find as good. 
a Precedent of this fort, concerning : am; 
allowed'Peer of the Realm. And whe-. 
ther this fingte Precedentbe ſufficient to. 
interpret MagnaCharta, againſt the plain. 
fenſe of the words, and to.make a com 
ſtant praFice, I leave any rational man'to. 


I IMITe ; 
yo he if this were .yielded in Caſes. 
of: high. Treaſon, wherein the Privilege. 
of: Clergy. holds not ;; (eſpecially fince 
the Statutes 25 Ed. IL. c. 4. and 4 HIV. 
c.'2, 3. ) Mr. Selden 'tells' them , that: 
there is no conſequence from henoe, be» 

4 _ K4 cauſc 


- C L&E 
cauſe they are nat. to be tried: by Peers; 
therefore they. are not Peers © | {ince/ the 
Common Law may limit this.Pr2vzlege.of 
Peers in one patticular caſe, which may 
hold.in all-otkers: As it is no diminuti- 
on'to the Peerage of the Temporal Lords, 
tobe tried by\\a common Jury at the Suit 
of the Party. I: conclude the. Anſwer to 
this Argument, as Mr. Camden doth his 
Diſcourſe abont this ſubje& ;; who ha« 
ving -proved: that the Biſhops .do enjoy. 
all other Privileges of Peers,except this of 
being tried by them, (which-he ſeems to 
attribute toa kinid of Revengt'vpon them, 
for pleading ſuch exemptions; by the Cz» 
»on-L.aw ) after all , | he'lexvey: it to the 
Lawyers to determine, whether his be 
juris erplozxati. The meaning of which IL 
am fure is not,: as the Arthorr of the Lets. 
ter exprefleth it:,. that it was always ſo, 
and.never otherwiſe... 1? : $917 
But the ;greatdifhculty to. ſome 1s, # 
a Predial or. Fendal Barbny doth not. en- 
ezoble the Blond; and therefore can. gin 
xo Bight of Peerage. - Whereis it is well 
—_— (v9 wes of Erglarid 
were ſj n the Conguetoxr's/time, till 
after the Berozs ”_ —_ oe 
of State, it . was thought neteflary. to 
es So te Au" 
| 2 | FRe 
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\ (49) 
the Crown. And! alt that were) Barons is ty 
were:\iPares , 8. 6;-Prers.” So Up* Freja ws es 
quores an old: ney obihe Chatmon Eawh bg "a 
of Baglazd, yp" 
Barons nos ppeltons =es" Pier Gloſſor x, 
del Real calm; © Pares. 
Bhs France, from: whence-our Baronies 
Loſtocais, Eccleſiaſtical Perſoris With pre- 
dial Barowies are thought: as capable of 
Peerage ps any. "For, there at firſt all the 
| Biroves Reg; (who bothiin Frame and 
England Were' ho faine'with'the Barores 
Regis: however ſonie of late have diſtin- 
puſhed them) (ater) the' grear'Council! 
and::all Pablick: Aﬀairs paſſed throtgh 
them; and* they were 'jhdged by< ther 
ewn'Order: atidtheſewere called Parts 
Regni-, among whom: the Bi/bops i were 
OINIIES At laſt Lewis VII; 4. D: 
T7g- OW moſt Authours agree:)*choſe 
ve! out of the! great fumber of 'the 
| _ ofiFrwetce ;- of which lalf the ram- 
bet beete Biſhops ho held fend! *Burs- 
ries. Of the King 3: and; the Archbiſhop of 
Ritiras:is he Fiſb of the whole Nataber. 
And becauſe theſe enjoy'd greater Privi- 
kges then other Preys,” their namber was 
increaſed by'particafar Favour 5 but the -- - + 
ancient \ Right of Preruge remained to all 
the-Burops of the Road, 1h _—_— 
when 


(150 
Walfingh. when. they appointed Twelve Peers for 
ad 4.D. the Kings Conncil, they were 4' Biſhops, 
1296 fm, & Earls,..4 Barons. So that inthe nei 
4.12959, bour Nations Feodal Baronies were never 
. . thought.inconfiſtent -with- Peerage: and 
-..... we haveas little Reaſon to. think'them ſo 
with. us; ſince to' this day, the: Biſtvp- 
do enjoy not onely the great Right: of 
"Peerage ,, of: ſitting. and voting-1n the 
Honfſe of Peers, but have ſome perſonal | 
Privileges'of Peers allowed them by. tlie 
Common Law, as'is already ſhewed.: 
15;: The {:ft-thing to be conſidered-is; | 
the Copecity in which-they- fit inthe | 
Hoxſe, i whether as a Third Cffate brndt? th 
The: Au#hour of the Letter: not onely.: de: | "4 
nies it; but oppoſes: 1t with great! vehe pf 
hemency., . and' offers many Arthorititi th 
and: Reaſons againſt it. All which muſt | '* 
be weighed with the fame calmneſs and ha 
impartiality , which hath been hitherts | *' 
uſed; 13; this Diſcourſe. And there- are 
| Three things to be diſtintly handled for |, | 
| the clearing of this/Matter :. 1. His Gown We 
dation 5 2, His Aithortties 3 3. His. Re4 5p 
ſows, | opens art, « Enh 
(1,) His Forndetioz whereupon hd pec 
builds 3! which is, #h4t:\the Biſbop? fit in | ** 
the Houſe onely in the capacity of Tempord 
Barons 3, Williane the Ganquerour having | 7 * 
brought (/9 


ge 93s 
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braugbt. the Temporalties. of Biſhops: #odep 
the condition:of. Baranies, That they do 
&there inithe;Right 'of 'theif Baronies, 
wasyiclded {at firſt 5 but, whethes they: fir 
there onely in that capacity, is the thing 
n'Queſtion, 032 CG2019;-O0) $385,530 31:5 
.nAnd-hete Torave leave to make uſe of 
this Artbour'si diftinQion , andi to apply 
It.t0! this purpoſe;;;-piz. of the Biſhops ſpt- 
pins in the Houſe in a Judicial way,” and 
inthe Legiſlative way. | When they fit 77: 
the Judicial way,..as Members of the Su- 
preme Court, of Judicature , \ I grant thar 
' they fit. onely. an the copacity''of Tempa- 
ral Barons as appears by the Conſtitution 
of Clarendor iy, "where' the 'King requires 
thetr.-attendante 10-Judicature as his Ba- 
res; But that inthe Legiſtatyve, way they 
have a farther Capacity, as repreſenting 
+ Third, Eftats.an.Parlamerit, lf prove by 
theſe Arguments. « 


| 


| 


| [1.7] During the Vacancy of Biſhopricks, 
{rits were ſent. to the. Grardiars' of the 
Spiritualties, to attend. the.. Pa#lament. 


pected for partijality in this matter, ſaith 
i obvious in the. Roſs. of Parlamert 5 and 23, 
which he. cannot depy to be an evidence 
of the Biſhops ſitting in Parlament as Bi- 
fope, and 4s Spiritudl oxely, as they did » 

; ; the 


Which My. .Se/Jex, who canngt 'be fuſ- —_— 
3, ch, s. n. 7 
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Þ 


the Saxon times , inthe Vittena gemor, fri 


So likewiſe, #he Vicars-general had Writs 
when the Biſhops were beyond Sea. But 
neither of: thels could fir: in Parlamene as 


Temporal Barons.” F:C; geo"? ? 


But becauſe fo much FRAIL oti\ the 
_ proof of this, ' and no mar Hath yer 'un- 
dertaken' it, :t ſhall bring.clear 'Teſtimo- 
ntes of the conſtant pradtce 
the Records of the Tower.- 
- 24 Edw.1. Writs were. directed Caſts 
di Archiepiſcopaths Eborum, Jede VACANINGS 
&' Elety' Menevenſt,: vel ejus vices g6* 


rents ,: C0 Vigoee *y m ns ow 9 


rinis,\ 

27 Ed. I. Cu odlibut! Epifoop.” Livindoly 
fode vacante x of Capitulo-Breleſ”'B.P.Ebo- 
nm-, Cuflodibus — 'ejuſdem "Div+ 
cef ſede Vacante. : i. 

8 Viwnio Jinvial Avcbiep. B 
PRs Ipſo. rebiogoeeg00 In remotis 4: 
gente. 

6. Ed.IL. C uſtodi Arobipeegarts Can 
tnar. fedo-vacante. - - 

7 Ed.IL.-To the fame, EY Coſtodi Ee 
piſcop. London. ſede vacante; | © 

: E4.1H. Cxftodi Spiridualitatis Arebien 
Cantrar. __ wacante 7 and twice the fame 
2 Ed: TH. 

7 Ed. nm. Rex dile@to þ bi in » Clriſh 


Priori 


of it, "0s | 


Priors Ecclef. "—_ Cantuar. Cuſtods Spi> 
#, Writpulit. Archiep. Cantuar. ſede vacante. 

t4 | -1© Ed. HE-Cxftodi Spirzt. Epi/ſcop. Nor-. 
ot - | vic. ſedle vacante. | q 

as 


-'1T Ed. IlI.: Cuftods Spirit. Epiſcop. Ci- 
1 Pceftr. ſede _— & H, Boibope Lin 
hy | calre. wel ejus Vicario generals, ipſo Epi- 
n- | /cepo int remotis agente. = 
0: | © 12 Ed. III. A more general Writ to the 
x | Archbiſh, Ec. wel Vicariis weſtris gene- 
Jralibus, vobis in partibus tranſmarinis a-' 
gentibus. | 
ws | 14 Ed. II. T. Epiſcop. Hereford. vel 
6 þ cine Vitario generali, ipſo Epiſcopo in re- 
ad pmnyy » | ; | . 
»i] . 20 Ed. HI. Cuſtodi Spiritualit. Epiſcop. 
bn. | Aſaphenſss, &c. ir: wy 
bo. | + The like we find 20 E. (3.) 34. 36. 
jo: $ 38-44. 5 K. (2.) 6.7.9.10.12. 13.18. 
"jo. 7H.(4)8. 2 BH. (5) 34-5-7-8.9- 
&[2H:(6.) 45.9.10.11.15.18.20.25.29. 
« [12 Edw. 4. In all theſe years, there 
Jzre Writs direfted , either to the Guar- 
ans | diary of the Spiritzalties in. the Vacan- 
' [er of the Sees, or to the Vicars-gewe- 
"Be '#or Chancellowrs in their abſence be- 
24 yond the Seas, Which are ſufficient to 
je}. | prove this to have been the conſtant prac- 
me | tice-of Parlaments in thoſe times. 
'» | [2.]SomeCharch-men were fummon'd to 
ifto Parla- 


zori 


th. n. 22, 


the Clergy . had then in Parlarents , it 


Biſhops, with the Clmſe of Premmrientes, 


Parlament who could: have' no pretence, 
to fit \there 'as Temporal. Brrons. For: ! 
49. H..JI1.. te Deans of \Iv#k,. Exctter, 
Wells, Salisbury and Lincoln were Tam- 
mon'd- with .the like Writ. as the reſt, 
And' Mr. Seldez obſerves,that in the tink 
of Edw.T. Edw. [I. Eaw..T[I.. where the 
Clauſe Prermnientes 1s omitted in the 
Writ to the Biſhops, there particular'and 
ſeveral Writs were .ſerit to. ſome Dear 
and Priors of Cathedral Churches, to ap- 
pear in Parlament. a 
But to prove more fully the intereſt 


worth our obſerving, that in the ancient 
Records there are 4 ſeveral forts of Writs 
wherein the Clergy were concerned. \ 

. T., In the common Writs of Summons 
to Parlament ſent to the Archbiſhops and 


which runs thus 3 Premunientes Pl 
rem # Capitnlum, or : Decan. & C 
Eccleſie veſtre , Archidiaconos , totum- 
que Clerum: veſtre Dioceſ, factentes; 
quod iidem.JÞ2t02 4 Archidiacont in pw 
piits perſons ſuis, ac dictum Capitulum 
per unum, tdemgs Cierus per duos Js 
curatoes idoneos, plenam «&© ſufficientem 
poteſtatem ab ipſis Capitulo « Clero hv 
betites, Medictis die « loco a" - 
| | £ 
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conſentfenvum Hits vice tune fbidem de 


'0Jcommunt' conſilio ipfins Regnt noſtrt, 


r 


eſt, 
ſes 
the 
tbe 
nd 
ans 


ip 
ef 


2 


dfvina ' favente Clementia, contigerint 


odinarf. So -Mr.' Selder: repreſents it Titles of Ho- 
from the 50 Ed.11T. membr. 6. And with > #595 
him Sir Edw. Coke agreesz who faith, by 4 1nftic. p.4. 


this Clauſe in the Writ of Summons to the 
Biſhops, they are required to ſummon theſe 
perſons 'to appear «perſonally at the Parla- 
lament + but he proves they had no Voices 
there, -becauſe they are required onely ad 
conſentiendum,e*c. Which is a very weak 
argument. For, (1.) His own great Au- 
thority, Modus tenendi Parlamentum , 
ſaith expreſly, they were called ad trac- 
tand. & deliberand. and that their names 
mere called over in the beginning of Par- 
lament ; and that they had a Voice there, 
and did make up part of the Commons of 
Ezgland, Not that the Procuratores Cleri 
did fit together with them, after they had 
a Speaker of their owns of which I find 
no Pravaleni but they ſate by themſelves, 
having a' Prolocutor of their own : which 
the very fame name uſed in the Ro/- 
for the Speaker of the Horſe of Commons. 
(2.) Theſe words do not exclude them 
from being part of the commune Conci- 
lium Regini, but onely ſhew, that their 
Conſent was required, according to the 

; Cuſtom 


Cuſtoar;.of that themes ji And: 29: Edf; 
the Cla Es nora - Fa 
rand. & faciend. hh as 24 Ea: I Buy 
in 27 ELL the wards are, ed faciend:. 
conſextiend. { 3-) . The: fame- argument 
would. exclude the: Commons from an 
Voices : for in 23. Ed. 1. the Hit for 
chuſing Knights agd_ Burgeſſes ran after 
the ſame manner ;. fta-quod bicti milites 
plenam £4 ſufficientem poteſtatem- p20 ſe 
tCommun' Comt'pedict 4 dicti Cives + 
Vurgeuſes po fe & Communit Civit' e 
Burg tune ibidem habeaug , ad factend 
tunc quod de compumi Conltlto owing- 
bitur in premiſſis, Would any man be f 
unreaſogable to 'infer from hence, that 
the Hexſe of Commons have no Votes? 
The fame form is uſed 26 Ed. I. — 3o of 
the fame. In5 EA lW. its, ad conſor 
tiendum,&c. 6 Ed. II. tis, ad faciend. 
quod de communi Conſtlio contigerit ordi- 
2ari. 7 Ed. Ik ad fecienudum &  conſen- 
tiend. and fo it continued to the 26 E4.1lI, 
when firſt came ic; ad. traFand. confulend. 
faciend. but 44 Ed. I. it was onely, ad 
conſulend. & conſentiend. 46 Ed, II it 
was, 4d: faciendum & confentiendim hit 
que tunc de comnrni-Concilio Regai conti- 
gerit ordineri:c fo 47 Edw. IN, Which 
hath beca the general. form , ever _ 
ET 
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 bbſerved , and would exclude the Houſe 


of Commons from any Votes in Parlament, 
as well as the Clergy. 

2. There were other Writs of Summons 
to Parlamernt wherein the Clauſe Premn- 
zientes was left ont 3 and then particu- 
lar Writs were ſent to ſuch Deans and 
dignified Clergy-men as the King thought 
fit. So it was not onely 49 H.1IIT. but 
there were two Summons 23 Ed. I. and 
in one of them the Clauſe Premmnientes 
was inſerted , in the other not. It was 
left out 25 Ed. I. and in one 27 E4. I. 
and put in 1 another, and left out again 
28. and 3o. of Ed. I. Inferted it Ed. II. 
in one Writ, and omitted in others; and 
ſo in the 3 following years : but after- 
wards generally inferted, except 6 Ed.1II. 
13. 16. 18. In 5 E4d.IIL it was omitted, 
and fo in 6. and ſome few years after- 
wards : but then it generally obtained, 
that the Clauſe Premnnientes was put in- 
to the IV/rits of the Biſhops Summons to 
the Parlament. ; 

3. There were Writs of Summons to 
great Councils, which were no Aſſemblies 
of the Eſtates; and then onely ſome great 
Biſhops and Lords,or other Great men were 
fummon'd, without any Writs to others, 
or any notice taken of them. In ſach a 

L Sum- 


Summons 2 E4. II. onely 4 Biſhops are 
named ; 18 Ed. II. onely 63 19 onely 5; 
2 Ed.[Il.onely 2. and the Guardian ofthe 
Spiritualties of the See of Canterbury: and 
ſo 4 Ed. III. and in another the ſame 
year, 3 beſides the Archbiſhop of Canter- 
bury. 5 Ed. II. Summons were ſent to 
the Archbiſhop of York, and 19 Biſhops 
more. 11 Ed.IIT. the Writ was directed 
to the Archbiſhop of York, and ſuch Bi- 
ſhops, Earls, and Great men as were of the 
King's Council : and two more were fum- 
mon'd the ſame year. The form of the 
Writ differs little from that to the Parla- 
ment, onely the Clauſe Praxmmientes is 
always left out, and onely ſome particu- 
lar Biſhops and Nobles are called, and no 
Writs for eleCtions of Knights or Burgeſ- 
ſes. In the 16 E4. NI. the Writ is ſent 
to the Archbiſhop and 7 Biſhops more ; but 
none to Abbots, Priors, Sheriffs, @%. 
Which ſhews that this was Magnum Con 
cilinm, as 1t 1s ſometimes called, but no 
Parlament. 

4. There were Writs to ſummon a 
Convocation diſtinct from the Writ of 
Suns to the Parlament with the 
Clauſe Premnnientes, This will appear 
by the firſt Writ of Summons to a Conv 
cation, which I have ſeen; which _ 

| atc 
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| date at Lincolz 17. Feb. 9 Ed.1TI. but the 


Parlament was ſummon'd 16. of OFober 
before, to meet at Lincoln in quindens 
S. Hilariiz with the Clauſe Premnnientes 
in the Writ to the Biſhops. In which 
Summons to Convocation it is exprefled , 
that thoſe Biſhops and others of the Clergy, 
who were ſummon'd io Parlament, did, as 
far as they were concerned, unanimouſly 
yield to a Subſidy 5 but ſo,that others of the 
Clerg ywho were not ſurmmor'd to Parlament 
ſhould meet in Convocation, and conſent 
thereto. Therefore the King ſends his 
Writ to the Archbiſhop to ſummon all the 
Prelats , whether Religions or others, and 
others of the Clergy of his Province,to meet 
at London poſt 15. Paſch. ad tracand. t 
conſentiend. &c. Here we have the plam 
difference between the Writs to Parla- 
ment, and toConvocation, The Writs to 
the Parlament were ſent to the Archbz- 
ſhops and all the Bihops, with the clauſe 
Premmmentes, &c. ſummoning thoſe of 
the Clergy who were then' thought ne- 
ceſfary to the Aſſembly of the Three Eſtates 
in Parlament: but when a Convocation 
was called , then the Writs were onely 
directed to the Two Archbiſhops, who 
were to ſummon the reſt ofthe Clergy,and 
not onely thoſe who held by Baromzes, 

L 2 but 


IGO J. 
but others of the dignified Clergy, tam 


excmptos quam nou exemptos, with the 
ProGors of the Chapters and Clergy of the 
Dioceſe, ad tractand' & conſulend' ſuper 
p2emiſſis una vobiſcum & aliis per Nos 
tunc mittendis. $So it is expreſſed in the 
Writ for Convocation 11 Ed. II. 29 Ed.TI 
31 Ed. II. 7 RI. 28 R.VI. 23 Ed.1V. 
onely theſe two laſt have this difference, 
ad tractand', conſentiend', conclud' ſuper 
Memiſſis, & aliis que ſibi clarius erpo- 

nentur tunc ibivem ex parte noſtra. 
Theſe things I have laid together, not 
barely to clear this intricate matter , ( as 
it hath been made ) of the intereſt the 
Clergy then had in Parlaments as well as 
Convocationsz but chiefly to prove from 
hence, that all the intereſt they had in 
Parlaments was not meerly on the ac- 
count of the Temporal Baronies which the 
Biſhops and many of the Abbots then had. 
Which is the great, but common miſtake 

of the 4nthour of the Letter. ; 
_ [3-] After the Biſhopricks were made 
Baronies, the diſtintion even in Parla- 
ment 1s kept up between the ſeveral E- 
ſtates of the Clergy and Laiety,. For al- 
though Baronaginm doth often take in 
all; yet ſometimes they are ſo remarka- 
bly diſtinguiſhed , that we may ſee they 
were 


; 
e 
» 
; 
e 
b 
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were looked on as two diſtin Eſtates in 
Parlament. So Eadmerws , (ſpeaking of 
what paſſed in the Parlament 3 H.I.) 
faith, 1t was done ztrinſque Ordinis con- , 1 
cordi curl & ſolicitudine, by the conſent of yag. 61. 
both Eſtates. So Matt. Paris , ſpeaking 

of the Summons to appear in the begin- 

ning of H. I. comprehends all under thoſe 

2 Eſtates, Clerws Anglie, & Pop. univer- ,, ps. 
ſx : and again , Reſpondente Clero , & pag. 55. 
Magnatibus cunFis. Speaking of a Par- 

lament under H. IT. he ſaith, Convocato pax. 143, 
Clero Regni, ac Populo. In 39 H. III. des 

ſcribing a Parlament , he calls thoſe af- 
ſembled Nobiles Anglie, tam viri Eccleſp- 

aſtici quam Seculares. And in the Writs 

of $1u7710n5 the diſtindtion hath been al- 

ways preſerved between the Prelatz and 

the Magnates : for in thoſe tothe Biſhops 

it is, cum ceteris Prelatis, Magnati- 

bas, &c. in thoſe to the Temporal Lords, 

cum Prelatis, Magnatibas , &c. In thoſe 

to the Biſhops they were commanded, 7-2 

Fide & Dile@ione quibus nobis tenemini : 

in thoſe to the Temporal Lords, in Fide 

&- Homagio; or , ſince Ed. III. i» Fide 


& Ligeancia, Which ſhews that they 


were not ſummon'd meerly as Temporal 
Barons. . 

[4.]The Authour of the Letter confeileth 

L 3 the 
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pag. 85, theClergy to be one of the three Eſtates of 
the Kingdom; but denies them to be one 

of the three Eſtates in Parlament. From 

whence I argue thus. Either the Clergy 

muſt be repreſented in Parlament , ar 

one of the Eſtates of the Kingdom is not 

at all repreſented there. And it one of 

the Eſtates of the Kingdom be not there 
repreſented, how can it be a perfed# Re- 
preſentative £ So that this diſtindtion of 

the Three Eſtates of the Kingdom, and 

the Three Eſtates in Parlament, una- 
voidably overthrows the Parlament's be- 

ing a compleat Repreſentative, But in 

23 H. VIII. 2. 33. as Mr. Petyt obſerves, 

thereis this paſlage in the Parlament- Rof/s, 

The ancient It 18 conſidered and declared by the 
Right of the whole 2B0dp of this Realm, now repze- 
Commons, ſcnted by all the Eſtates of the ſame alſ- 
74" ſembled in_ this pzeſent Parlament. 
Therefore al/ the Eſtates of the Kingdom 

muſt be repreſented in Parlament. And 

1 Eliz. c. 3. The Lows Spiritual and 
Tempozal and the Commons are ſaid ro 
repzeſent in Jarlament the Thee EQ: 

ſkates of the Realm. From whence it 

follows, that, according to the fenſe of. 

the Parlament, if the Clergy be an Eſtate 

of the Kingdom, as he ſaith they are, 

they muſt be repreſented in Parlament, 

| | ; ie 
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or the whole Body of the Realm cannot 
be there repreſented. | 

(2.) We now come to conſider the 
weight of Authority 1n this matter. For 
which I ſhall premiſe two things. 

I. That the whole Parlament aflem- 
bled are the beſt Judges, which are the 
Three Eſtates in Parlament ; and their Au- 
thority 1s more to be valued, then that of 
any particular Perfons, whether Lawyers, 
or others. 

2. That no Parlaments can give bet- 
ter Teſtimony in this matter, then thoſe 
which have aſſumed moſt to themſelves. 
For if there be Three Eftates in Parla- 
ment, and the Biſhops be none, then the 
King muſt be oze of the Three; as the 
Authour of the Letter infinuates, through- 
out this diſcourſe : and the natural con- 
ſequence from hence ſeems to be a co- 
ordination; or that two joyning together 
may over-rule the third. Therefore in all 
Reaſon, if any Parl/aments would have 
made the Kirg one ofthe Three Eſtates, 
it would have been either the Par/amert 
1 H.1V. which depoſed one K3zg, and ſer 
up another; or that 1 R. III. which difin- 
herited the Children of Ed. IV. and ſet 
up their Uncle. 


I ſhall therefore firſt from the Ro/s of 
L 4 theſe 
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theſe two Parlaments ſhew , which are 
the Three Eſtates in Parlament ; and 
from them , evidently prove that the 
King is none , but the Biſhops are the 
Third Eſtate. | 

I begin with the Parlament  H. IV. 
By the Ro/'s it appears, (1.) That A. IT. 
appointed two Procurators to declare his 
Reſignation of the Crown, £02zam omni- 


bus Statibus Regni, before a/ the States 


of the Kingdom. From whence 1t una- 
voidably follows, 1. that the King was 
none of them ; 2.that the Eſtates of the 
Kingdom and the Eſtates in Parlament 
are the ſame thing. (2.) Among the Ar- 
ticles againſt . II. one 1s concerning the 
Impeachment of Tho. Archbiſhop of Can- 
zerbury CMam Rege « omnibus Statibus 
Rennf, before the King and all the Eſtates 
of the Realiy, The King then was none 
of the Eſtates.(3.) The Commitſtoners for 


the ſentence of Depoſition are ſaid to 


be appointed per Jares + Proceres 
Regnt Anglie Spirituales & Tempo- 
rales, & ejuſvem Kegni Communti:- 
tates, omnes Status ejusdem Reg: 
ni repzeſentantes > by #he Peers and 
Lords Spiritual and Temporal, and the 
Commons of the Kingdom, repreſenting all 
the States of the Kingdom, Where qb- 
ets | bp ſerve, 
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ſerve, 1. The Biſhops are called Peers, as 
well as the Temporal Lords. 2. The B- 

ates of the Parlament are to repreſent al 
the Eſtates of the Kingdom. 3. The 
Three Eſtates in Parlament are the Lords 
Spiritual , the Lords Temporal, and the 
Commons of the Realm ; and Fabian ex- 
preſly calls them the Three Eſtates. of this gabian. 9. 

| preſent Parlament, repreſenting the whole 54%" 4 
| Body of the Realm. FO 

In the Ros of Parlament 1 R. III. it is 

recorded, that before his Coronation, cer- 
tain Articles were deliver d unto him in the 
| name of the Three Eſtates of the Realm of 
England , that 3s to ſay, of the Lords Spi- 
ritual and Temporal and of the Commons by 
name, &c. Now foraſmuch as neither the 
ſaid Three Eſtates, neither the ſaid Perſons 
which in their name preſented and deliver d 
(45 it 7s afore ſaid) the ſaid Rolf unto our, 
| ſaid Sovereign Lord the King , were aſ- 

| /ſembled in form of Parlament, divers 
| Doubts have been moved, &c. Now by 
the ſaid Three Eſtates aſſembled in this 
| Preſent Parlament, and by Authority of the 
: | Jame, be ratified, and enrolled, &c. Upon 
which Mr. Pryz himſelf makes this Margi- 
; nal Note, The Three Eſtates muſt concurr Abridgment 
/ | to make a Parlament; no one or two of them C—_ 
being a full or real Parlament, but all con- 
, | Joned. But 
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But leſt I ſhould ſeem to take advan- 
tage onely of theſe two Parlaments , [ 
ſhall now ſhew this to have been the con- 
ſtant ſenſe of the Parlamerts; as will ap- 
pear by theſe following Kecords. 

In x H. VI. ». 12. A the Eſtates of the 
Realm are ſaid to be aſſembled in Par- 
lament. 3 H. VI. ». 19. the Thiee Eſtates 
aſſembled in this preſent Parlament. 

6 H. VI. 2.24. the Dake of Glouceſter 
defired an explanation of his Power as 
ProteFor : 1n the Anſwer, drawn up by 
the Lords appointed for that purpoſe, it 
is alledged that H. V. could not by his laſt 
W:H, nor otherwiſe, alter, change, or ab- 
roge , without the Aſſjent of the Thnee 
Eſtates 3 zor commit or grant, to any Per- 
fon , Governance or Rule of this Land, 
longer then he lived. Nevertheleſs they 

.adde, Jt was adviſed and appointed by 
the Authozity of the King, aflenting the 
Theee Eſtates of this Realm, Which 7 
ſhews how far the Kizg was from being 
thought one of the Three Eſtates 1n Parla- 
ment at that time. Þ 

10 H.VI. 2.17. Ralph Lord Cromwel 
put 1n a Petition to the Parlament , that 
he was diſcharged the Office of King's 
Chamberlain in a way contrary to the Arti- 
cles for the Council ſworn 8 H. VI. coxam | 

tribus | 
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tribus Regni Statibus, before the Three 
Eſtates of the Realm, as they were allem- 
bled in Parlament: which appears by 
the Record 8 H, VI. 2.27. 

11H. VI. . 10. The Duke of Bedford 
appeared in Parlament, and: declared the 

eaſons of his coming £Nam DOomino 
Rege «© tribus Regnt Statibus, before 
the King and the Three Eſtates of the 
Realm ; as it is in the Record, but not 
mention 'd in the Abridgmert. 

z. IT. Domino Rege « tribtis Regni 
Statibus in preſenti Parlamento eriſten- 
tibus, the King and the Three Eſtates of 
the Realm being preſent in Parlament. No- 
thing can be plainer, then that the Kg 
is none 3 and that the Three Eſtates of 
the Kirgdom are the Three Eſtates in Par- 
lament. | 

11 H. VI. z. 24. Lord Cromwell Treaſy- 
rer exhibits a Petition 1n Parlament , 
wherein he faith, #he eſtate and neceſſity 
of the King and of the Realm bave been 
otifred to the Tihee Eſtates of the 
Land aſſembled in Parlament. 

In an Appendix annexed to the Rol's 
of Parlament that year, the Duke of Bed- 
ford fanth, in his Petition to the King, 
how that in your laſt Parlament yit li- 
ked your Highneſs , by yaa'vis .of Tihee 

ery, | "Eſtates 
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Eſtates of yis Land, fo wil/ me, &c, 

23 H.VI. z. 11. Pteſente Domino Re- 
ge, & tribus Regni Statibvs in pzeſenti 
Parlamento exiſtentibus, 8c. 

28 KH. VI.n. 9. Oomino Rege &t tribus 
Regni Statibus in pleno Parlamento 
comparentibus, 8c. 

Afﬀeer theſe I ſhall infiſt upon the Pre- 
cedents cited by the Authour of the Letter 
himſelf; viz. the Ratification of the Peace 
with France by the Tiyix Eſtates 9 EH. V. 
and 11 H. VII. which he alledges 2s ar 
extraordinary thing, that the Three Eſtates 
Joyned in theſe TranſaFions : whereas in 
truth it was nothing but a Ratification of 
the Peace zz Parlament; and conſequent- 
ly, thoſe Three Eſtates of the Kingdom, 
are the Three Eſtates of Parlament, For 
Bacon H. 7. the Parlament was then fitting at both 
pag. 144 theſe Ratifications 3 and no other Ailem- 

bly of the Thyee Eſtates was ever known 
Hiſt. Angl. 1n England. Walſingham ſaith, that ,V.4 
p2:-404 called a Parlament, which was ſitting at | 
that time : for the King kept S. Georges | | 
Feaſt at Windſor that year, from thence 
he went to the Parlament at London, 
which ended within a Mozth ; and the 
Ratification of the Peace bears date 
May 2. Judge then, whether theſe were 


not the Three Eſtates in Parlament © But 
| to } 
| 


Þ4gs 385, 
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to prove this more fully. It ſeems by 
23 H. VI. #. 24. that a Statute was made 
in the time of H.V. that no Peace ſhould 
be made with France without the conſent 
of the Three Eſtates of both Realms 5 which 


' was then repealed. But whom they 


meant by the Thiie Eſtates here in the 
time of H. VI. appears by 28 H. VI. 
7. 9, when the Chancelour , in the pre- 
ſence of the King, gave thanks to the Three 
Eſtates, and prorogued the Parlament : 
where it is plain, the Three Eſtates in 
Parlament were meant, and that the Kg 
could be none of them. In 38 H. VI. 
7. 38.. the Chancellour again, in the pre- 
ſence of the King and of the Three Eſtates, 
having given thanks to all the Eſtates , diſ- 
ſolved the Parlament. But that which puts 
this matter out of doubt is, that in the 
Parlament 1 H. VT. the Qnucen Dowager . 
in her Petition mentions the Ratification ' 
made in Parlament © H. V. and faith, ft 
was not onely {ſwsm by the King, but 
by the Thate Eſtates of the Kingdom of 
England: Ceſt aſſavoir , les Peelatz , 
Nobles, t Ozands , t per les Comuns 
de meſmn le Rojfalm Dengleterre 3 hat 
is to ſay, by the Prelats, Nobles, andepther 
Grandees, and by the Commons of the 
Realm of England : as appears more _— 
alt 
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70 
faith that Petition, by the Records and 
A&F-s ofthe ſaid Parlament. And the King 
there declares in four ſeveral Inſtruments, 
that the faid Articles of Peace were ap- 
proved and ratified by Azthority of Par- 
_ lament, in theſe words; Quf quidem 
JPar, Tractatus, concluſio # concodia, | | 
omneſtz Articult contentt in eiſvem, in | , 
Parlamento Dici Patris noſtrt apud | 
CUeſtm, = Die Dait A. R. Q. tento, | { 
Auctontate ejulvem Parlamenti app2o- 
batt, laudati , auctoz5ati 4 acceptatt. | ; 
Nothing can be plainer from hence, then 
that the Three Eſtates of the Kingdom | | 
were no other then the Three Eſtates in | ; 
Parlament. And the ſame appears by ano- | ( 
ther Petition of the ſame Wren, 2 H.VI. | 
7. T9. 
For latter Times I ſhall inſtance onely - 
in the Parlament 1 Fiz, c.3. wherein the | , 
Lords Spiritual and Temporal and Commons | |, 
declare, that they do repreſent in Parla- | þ 
ment the Tha Cates of the Realm. | 
From whence it follows, 1. That the | 
Three Eſtates of the Kingdom muſt be re- | 1 
preſented in Parlament. 2. That the | 
Lords Spiritual and Temporal and the } 
Commons do repreſent thoſe Three Eſtates 
of the Kingdom, and therefore are the | z, 
1oree Eſtates in Parlament. 3. That the } 
King 


ww iT ys YV 


Tee 
n 


CH. - FP  (y. © CS. 6: Lp. 


SD 


_— 


King can be none of the Eſtates in Par- 


——_— 


lament, becauſe he doth not repreſent any 
of the Eſtates of the Kingdom. 

And it is a wonder to me, that any 
man, who conſiders the Conſtitution of 


, the Government of Europe, and how a- 


greeable it was in all the Kingdoms of 
Ir, as to the Aſſemblies of the Three Eſtates, 
could ever take the King to be one of 
the Three Eſtates in Parlament. For the 
Queſtion wou:d ſeem ridiculous to per- 
ſons of any other Nation, if we ſhould 


- ask them whether the K7rg was reckon'd 


among the tres D2dines Regnt 2? For by. 
the Three Eſtates they all mean the Three. 
Ranks of men, the Clergy, Nobility, and 


Commonalty, But the Axthour of the Let- pag. 88. 


ter could not deny that theſe were the 
Three Eſtates of the Kingdom; but he 
faith, the Three Eſtates of Parlament are 
clean another thing : which I may reaſo- 
nably ſuppoſe, is ſufficiently diſproved 
by the foregoing Diſcourſe. 

But he quotes ſeveral Arthorzties for 
what he ſaith, which muſt now be exa- 
mined, and will appear to be of no 
weight, if compared with the evidence 
already given on the other fide. 

The firſt Azthority is of King James, in 


his Speech at the Prorogation of the Par- Ys 98. 


lament 


Baſilic, Dor. 


L, 2. p. 159. 
of his Works, 


lament 1603: Wherein he ſaith , the Par- 
lament conſiſts of a Head, and a Body 3 the 
King is the Head, the Body are the Mem- 
bers of the Parlament. This Body is fub- 
divided into two parts, the Upper, and the 
Lower Houſe. The Opper conſiſts of the 
Nobility and the Biſhops; the Lower of 
Knights and Burgeſſes. The force of the 
Argument lies in King James his making 
the Biſhops but a Part of the Upper Houſe : 
but that this doth not exclude their be- 
ing a Third Fſiate, T prove by a Parallel 
Inſtance. In 5 H. IV. the Biſhop of Lon- 
don, being Chancellour, compared the Par- 
Lament to a Body, as King Fames did ; but 
he made the Chzrch the Right Hand, the 
Temporal Lords the Left Hand , and the 
Commonaltie the other Members 5 yet 
preſently after, he calls theſe, the ſeveral 
Eſtates which the King had called to Par- 
lament. But that the Biſhops fitting in 
the /ame Houſe with the Temporal Lords 
doth not hinder their being a diſtin 
Eſtate, will appear , when we come to 
anſwer his Reaſons. And for King James 
his ſenſe as to this matter, we may fully 
underſtand it by this paflage in his Advice 
to his Son. As the whole SubjeFs of our 
Conntrey ( by the ancient and fundamental 
Policy of our Kingdom) are divided = 
ree 


SiG 
Three Eſtates,&:c. Theſe words are ſpo- 
ken of the Kinrgdor: of Scotland ; but the 
h ancient and fundamental Policy of that is 
{| theſame with England ; and he that be- 
| lieved the SubjeFs made the Three Eſtates 
; there, could never believe the Kzg to 
be one of them here. 5 
The next Awthority is of King Charles I. yag. rc0. 
in his Anſwer to the 19 Propoſitions June 2. 
1642. wherein he tells the two Houſes, that 
neither one Eſtate ſhould tranſa# what i 
proper for two, nor two what is proper for 
three, To which I anſwer, that the Per- 
wer of that 4=/wer was ſo intent upon the 
main buſineſs, viz. that the two Houſes 
could doe nothing without the King, that 
| he did not go abour to diſpute this mat- 
ter with them, whether the King were one 
| of the Three Eſtates or not 5, but taking 
their ſuppoſition for granted, he ſhews 
that they could have no Azthority to aft 
without the K7zng's corcerrence, But the 
unwary Conceflions in that A/iver were 
found of dangerous conſequence after- 
wards, when the King's enemies framed 
$ the PolzticalCatechiſe out of them; which 
Is lately reprinted, no doubt, for the good 
of the People. 
In 2 H.1V. z. 32. he makes the Horſe pag. 101. 
of Commons to declare to the King aud 
| M Lords, 
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Lords, that the Three Eſtates of the Parla- 
' ment are the King , the Lords Spiritual, 
and Temporal, Whereas the truth of that 
matter is this: A difference had happen'd 
in the Houſe of Lords, between the Earl 
of Rutland and Lord Fitz-Walter ; wheres 
upon the Hoſe of Commons go up to the 
King and the Lords, and having,it ſcems, 
an Eloquent Speaker, who ventured upon 
dangerous Metaphors, he makes bold with 
the S:militude of the Trinity; becaule that 
would help him to perſwade them to U- 
77ity - but if he had left the Ki7g out, he 
might have been ſuſpeQed to have ſet up 
an ſndependent Power in the Three Eſtates: 
therefore leſt he ſhould loſe his S7zzz7/itnde, 
( which goes a great way with an <lo- 
quent man ) he ſtrains another point , 
and draws the K7rg into his Trinity. And 
is ſach an expreſiton to be mention'd in 
compariſon with the expreſs Declaration 
but the year before, x H. IV. of both 
Honſes concerning the Three Eſtates in 

Parlament £2 
Next to this S$zml;tude, that of Stepherr 
Gardiner ought to be mention'd ; who 
compared Faith, Hope, and Charity, con- 
curring to Juſtification, to the coucurrence 
of the Three Eſtates in Parlament, 1.e, the 
'King and two Houſes, to the making of 


arms. 
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Laws. But I wonder the Axthour of the 
Letter, who expreſleth ſo much diſlike 
of his Divinity , would take his Judg- 
ment 1n Politicks, But this notion. 
making the King oe of the Three Eſtates, 
how valuable ſoever it be to fome men;is, 
It ſcems,onely to be met with in ſame grave 
ancient Simzilitndes. But of what Autho- 
rity theſe are, againſt the conſtant ſenſe 
of Parlaments (o fully declared, I leave 
any man of underſtanding ta judge. 


For the judgment of eminent Lawyers, pag: 103: 


he quotes but one in King James his 

time, viz. Finch in his Book of Law, 1.2, 

ch. 1. who dath indeed, in the words qua» 
ted by him, wake the King , Lords ;aud 
Commons to be the Three. Eſtutes, But'I 
can hardly imagine how a. learned Law- 
ger could fall into ſuch a.grofs miſtake, 
unleſs the Modus terendi Parlamentum 
ſhould give the occafion to itz which was 
accounted xo- blind MS. in- thoſe days, 
but a very great Treaſtre, as appears by 
Sir E. Coke, who cites It-on all occaſions. 
And very few Lawyers had the judgment 
in Aztiquity which Mr. Seldex had , who 
frſt diſcovered the juſt Age and Value of 
that M 8. This Axthorr indeed, towards 
the concluſjon of his Treetiſe, makes the 
King the firſt of the Eſtates : but then he 

M 
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makes Six Eſtates in Parlament, or Des 
grees, as he calls them + and delivers this 
tor good doftrine at the very end of his 
Treatiſe, that if any one of all theſe be ſum- 
mon'd, and do not appear, yet, with him, 
it is notwithſtanding a full Parlament : nay, 
he exprefly ſaith, the King may hold a 
Parlament without a Houſe of Lords. But 
there are ſo many other ſuch Poſitions dif- 
cover'd by others in that Treatiſe, that I 
need to ſay no more of it. And as to this 
point of the King's being one of the Eſtates 
in Parlament, Sir Ed. Coke, who other- 
wiſe too much admired that - Treatiſe , 
declares againſt it, in the very beginning 
of his Treatiſe of the Parlament. This 
Court, faith he, conſiſteth of the King's Ma- 
Jeſty , ſitting there as in his Royal Politich 
capacity; and of the Three Eſtates of the 
\Realms viz. of the Lords Spiritual, Arch- 
biſhops and Biſhops, the Lords Tempo- 
ral, and the Commons of the Realm. And 
however the Axthour of the Letter may 
ſlight Mr. Se/dez's Judgment in this mat- 
ter 3 yet theſe two may be-fufficient to 
weigh down the Scales againſt any oe 
Lawyer's Authority to the contrary; eſpe- 
cially, ſince they were never ſuſpeted, I 
dare ſay, for any partiality towards the 


Clergy. 
(3.) But 
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(3.,) Bnt the Anthour of the Letter 
thinks to carry this point by meer ſirength 
of Reaſon. We muſt therefore diligent- 
ly confider the force of his Arguments. 

'I.. If Biſhops were one of the Eſtates in pag. 89. 

i Parlament, Reaſon would they: ſhould vote 
| by themſelves ſeparately from other Lords, 
which would make another Eſtate : But 
1 they do not onely not wote apart by them- 
}1 ſelves, the whole Body of them together 
but that Body is divided and ſeparated 
within it ſelf, one part from another. If 
both Houſes ever fate together, as ſome 
4 imagine, ( and as they do in a neigh- 
bour Kingdom, ) this way of Reafoning 
will make but oe Eſtate in Parlament all 
that time. But to give a clear anſwer to 
this objection ; I diſtinguiſh cewo things 
in the Biſhops, their Spiritual Capacity, by 
which they repreſent 3 and their Czvil Ca» 
pacity as Barons , in which they vote, ac- 
cording to the R#les of the Houſe. For, 
the manner of giving their Votes is a thing 
under the Regulation of the Houſe, and 
depends upon C#ſiom ; but their Spiri- 
h tual Capacity as Biſhops, in which they rc- 
preſent, doth not. And the Reaſon of 
their fitting together with other Lords, is 
upon the account of their Z/rits of Sur 
#10ns 3 which, .as Mr. Se/dex confelleth, 

M 3 ever 
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ever ſince the latter efid of Edw.1II. hath 
been, wr the Biſhops cum ceteris Pela- 
tis, Wagnatibus « Ptoceribus , collo- 
quium habere & tractatum : and therefore 
they are bound to ſit together in the ſame 
place with the Temporal Lords , or elfe 
they cannot adviſe and confer together. 
And I.leave the Arnthour of the Letter to 
conſider, whether his Reaſor,or the King's 
Writ, ought to take place. 

2. Jf the Biſhops were'a Third POR, 
they muſt have a Negative voice to all that 
paſſeth there. But the Biſhops are inter- 
mingled with the Temporal Lords in ma- 
king up the Majority, as a part of it. Since 
T have evidently proved the Clergy to. be 
one of the Three Eſtates in Parlament, 
if he be ſure that every Eſtate ought to 
have a Negative voice, then I am ſure that 
this Obje&ion lies more-upon him to an- 
ſiver, then upon the. Bifhops. But to 
prevent any new diſputes, I ſhall return 
this Anſwer to it. Since it 1s agreed on 
both fides, that the Biſhops do fit in the 
Houſe as Temporal Barons, and in that re- 
ſpe&t do make up the Majority of Votes in 
the Houſe of Lords; it>could not but 
ſeem unreafonable, that they who voted 
a Barons in the Houſe ſhould have a Ne- 
gative voice ih another capacity ; and 44 
y_— EN: this 
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this means they loſt their diſtin& Nega- 
tive voice, becauſe by the *King's Writs 
'they were to fit and vote with the Texs- 
poral Lords. Juſtasit is in the Dzets of 
Germany : Since the diſtribution of that 
Aſſembly of the Eſtates of the Empire into 
the ſeveral Chambers , the Prelates vote 
according to their Ra7ks : the Three Elec- 
tors 10 the EleForal College; the other Bz- 
ſhops, that are Princes of the Empire, in 
the Chamber of Princes 3 and thoſe who 
are not Princes, with the Counts and Ba- 
rons. So that here the Votes of the Bz- 
ſhops are mingled: with the reſt , without 
a diſtin Negative voice 3 and yet no one 
queſtions but the Biſhops' do repreſent a 
diſtin Eſtate of the Empire. 


3. This is a diſparagement to the Houſe ,,, ..- 


of Lords , that another Eſtate muſt be 
joyned with them to make up their Ne- 
ative, No more, then to the Prix 
ces of the Empire, to have the Biſhops 


' - Joyned with them, when the /rperial Cz- 


ties vote by themſelves. But what diſ- 
PR is this, for thoſe to make up 
the Majority of the Votes of the Baronage, 
who fit there as Barons by Tenure, by a 
Right as ancient as Wil. the Congueronr, 
by the Azthour's own confeſliorn ? 


"4+ If the Biſhops make a Third Eſtate, pug gs. 
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then a Parlament could not be held without 
them : But a Parlament- hath ſate excluſo 


Clero, s that of Ed.I; and that it maydo | 
ſo in point of Law, appears by the Reſolu- 1 
tion of the Judges in Keilway's Reports, 
becauſe the Biſhops ſit in Parlament by rea- 
ſon of their Baronies. This 1s the great Ob- 
jetion,towhich I ſhall give a full Anſwer. 
[1.7] It is dangerous arguing from ex- 
traordinary Caſes to the excluding any 
one of the Eſtates of the Kingdom from 
being repreſentedin Parlament : becauſe 
no one cante]l where this way of arguing 
will ftop. If a Parlamert may be goad | 
without oe Eſtate, why not without an- | 
other > And we have ſeen an Houſe of 
Lords excluded as unneceſlary, upon ſuch 
kind of arguments 3 becaxſe they ſit ir 
their own Perſons, and repreſent none but 
themſelves, It we once depart from the 
ancient and legal Conſtitution of Parla- - 
ents, there will be no end of Alteratj- 
ons. Every new Modeller of Govern- *# | 
ment hath ſomething to offer that looks 
like Reaſon, at leaſt'to thoſe whoſe inte- 
relt it is to carry it on. And if no Prece- | 
dents can be found, xhen they appeal to q 
4 certain inviſible thing called the Funda- 
mental ContraF df the Nation + which be- 
ing a thing no where to be found, may 
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! ſignify what any one pleaſeth. Suppoſe 
' oneextraordinary caſe happens through 
|  : thediſorder of Times, that the Clergy have 
| been left out in a Parlament ; what doth 


this ſignify towards altering the /egal Con- 
ſtitution and conſtant Courſe of Parla- 
ments, which from the beginning of Par- 

laments in this Nation, have had the E- 
ſtate of the Clergy repreſented in them ? 
as ſufficiently appears by Mr. Petyt's lear- 
*' ned Preface to his late Diſcourſe of the 
ancient Right of the Commons. The firſt 9-7, © 
after King Ethelbert's Converſion was, 

Commune Concilium tam Cleri quam Populi, 
1 That under [2 was, 0mmium Epiſcoporum, 

& Principum , Procerum Comitun , 

omniun Sapientum Seniorum &» Populorum 
totizs Regni, That under Edmund the 
Elder was, Contilium magnum Epiſcopo- 
rum, Abbatum , Fidelium Procerum &9 
Populorum. IT might adde many more: 
as that at Becanceld under K ing Withred Concil, Brix. 
+ |» A. D. 694. Epiſcopis,&c. Ducibus & Sa- cpm 
trapis in' unum glameratis. At Cloveſho 336. 340. 
under Kerulphas of Mercia; at Calecyth, 344 428- 
at London, at King fton. Nay, not one *** 
can be found by me in the Saxon times, 
wherein the B:/hops are not expreſly men- 
tion'd. So that if there be ſuch'a- thing 
tobe found as the Fundamental Contra# 


of 
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of the Nation about the Conſtitution of 
Parlaments , I do not queſtion but they 
have their ſhare in it. Infomuch that 
Sir H. Spelman makes it his deſcription of 
the Wittera-Gemot, that 1n it, as Mr. Pe- 
tzt obſerves, Convenere Regni Principes, 
tans Epiſcopi quam Magiſtratus , liberique 
homines 3, 1. e. it was an Aſſembly of the 
Three Eſtates. . So that before there were 
any ſuch things as Baro»es , they were 
an eſſential part of the Engliſh Parlament. 
And muſt all this clear and undoubted 
evidence from the firſt mention of Par/a- 
ments be rejected, becauſe once upon a 
time, a certain Kzg called a certain Par- 
lameut, wherein, upon ſome Diſtaſt be- 
tween the King and the Clergy, the other 
Eſtxtes continued fitting without them? 

[2.] This fingle Inſtance about the Par- 
lament under Ed.lI. is much miſunderſtood, 
as will appear by theſe conſiderations. 

I.: That the Clergy excluded themſeloes, 
and were not ſhut out by the A& of the 
King and the other Eſtates. For upon 
the Bf of Pope Boniface VIII. forbid- 
ding the Clergy giving any more Subſ1- 
dies, (which was procured by Archbiſhop 
Winchelſee , as our Hiſtorians relate) a 
Parlament being called by Ed.1. at Saint 
Edmondibury on purpoſe for Subſidies,the 
- TORE? Clergy 
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Clergy refuſe, npon the Pope's prohibition, 
till thy 9, aofulted the Conrt of Rome 3 
and go away every one to their own homes : 
notwithſtanding which , the King pro- 
ceeds with the other two Eſtates , and 
gets Subſidies from the Laiety. ' So that 
the excluſion of the Clergy came from their 
own voluntary AF ; when the King defi- 
red no ſuch thing , nor the other #wo E- 


. flates, but were all extremely provo- 


ked at this withdrawing of the Clergy. 
That this Par/amert was called purpoſely 
for the Subſidy, appears by the Writ till 
upon Record; wherein the Archbiſhop 
1s ſummon'd to appear, ad 92dinandum 
De quantitate > modo ſubſidit memoratt. 

2. Whereas it is infinuated, hat great 
matters were done, and good Liews paſſed, 
when the Clergy were excluded; I find no 
ſuch thing. It is true, the confirmation 
of Magn Charta by Ed, T1. (which' was a 
great thing indeed ) is ſaid; in the $7a- 


; tute-Books, to be done the ſave year, VL. 
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25 Ed.T. Butthat it could not be done 
in that Parlament, I thus prove. That 
Parlament was called traſt. Arimarum 


Clarſ. 


24 Ed. I. 
M, T. dorſo. 


Walſingh. 


the King appoints another at Londor craft. pag. 18. 
Hilarii: where the difference ſtill conti- 79-4 
nuing, he appoints a new Parlament on Knighton, 


| the day of S. Peter ad Vincula, or Lammas- }; 2491: 


Matt. Weſt 


aay 2 Page 428. 
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day , wherein he was reconciled to the 


Archbiſhop and Clergy. - Then Fealty is. 


ſworn to his $92, before his going into 
Flanders ;, and the King excuſed himſelf 
as to the great Taxes and Subſzdzes,on the 
account of .his Wars, While he was a- 


bout Winchelſea, a Remonſtrance isſentto 


bim of the Grievances of the Nation, in 
the nameof the Archbiſhops, Biſhops, Earls, 
Barons, and the whole Commons f Eng- 
laxd, wherein they complain of #/egal 
Taxes, and the breach of Magna Charta. 


The K7zg gives a dilatory anſwer, and 


paſſes over 1nto Flarders. In his abſence 
the People refuſe to pay the Taxes, and 
the Lords combine together, and all 


things tend to an open- Rebe//ion. His . 
Sor Ed, II. calls a Parlament at Lon- 


0x, and: promiſes a Confirmation of the 
Charter, and, that no Taxes ſhould hereaf- 
ter be raiſed ,” either on Clergy or Laiety, 
without their conſent. Which being ſent 
over, Edw, I. confirmed it with his owsz 
Seal : which was all done within the 
compaſs of this year. But he again rati- 
fied 1t in. the - Parlament 27 Ed. I. So 
that nothing was done in that Parlamernt 
at S. Edmondsbury, but granting a 12* 
of the Laiety to the King. And whenthe 
great Laws were paſled, the King and 
| | Clergy 


(155) 

Clergy were reconciled, and they ſate in 

Parlament.. And the Archbiſhop of Can- 

terbury fell into the King's diſpleaſure af- 

; terwards, for being ſo ative a promoter 
& of them." The ſumme then of this mighty 
| argument is, that the Lords and Commons 
( once granted their own Subſidies, without 
the concurrence of the Clergy ; therefore 
the Clergy are no eſſential part of the Par- 
1), amet. | 
3. The Reaſon aſſigned in Keilway's 
Reports, why the King may hold a Parla- 
ment without the" Biſhops, 1s very inſuffi- 
i, cient: v3. becauſe they have no place in yay, ga. 
Parlament by reaſon of their Spiritualty, but 
by reaſon of their Temporal poſſeſſuons. The 
inſufficiency 'of which Reaſon will ap- 
pear by two things. 
1. That it is not true : as appears by 
this, that the Clergy are oe of the Eſtates 
of the Kingdom ;, and allthe Eſtates of the 
Kingdom muſt be reprefented in Parla- 
ment. | 
2. Were it true, it is no good Reafon. 

| For why may they be' excluded becanſe 
I] 


they ſit. on' the account of their Baronies £ 
Where lies the force'of this Reaſon ? Is 
| it becauſe there will be Number enough 
| without them? That was the Rump's 
Argument againſt the Secluded —_ 

, n , 
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And T bope the Authavr of the Letter will | 
nat juſtify their Cauſe. Or is it becauſe 
they hold their Baronies by 'Tenxre £ So 
did all the ancient Baroasi of Ezgland - 
and why may the King hold his Par/amert 
with the other Barons, without the Bz- 

_ ſhops; and nat as well with the B:ſops, 

' +, Without the other Barovs 2 WhichT do 
nat. ſee how it can be anſwerd upon 
thoſe grounds. Suppoſe the Queſtion , | g 
had been thus pur, Since all the ancient 
Lords of Parlament were Barans by Te- 
ure, and Parlaxeexts were beld for many 
Apes without any Barons by Patert orby |, 

rit, why may not the Kzyg hold his 
Parlament after the ancient way, onely 
with Barons by Terure 1 do not ſee, 
but as good a Reaſon ny be grven for 
this, as that in Kez/ways Reports. Allthat 
TI plead for is, that our good ancient and 
legal Conſtitution of Parliament may not | 
be changed for the ſake of any fingle 
Precedents, and rare Caſes , and obſcure 
Reports built upon weak and inſafficient 
Reaſons. For, as the Aruthavr of the 
pag. 63. Letter very well faith, Conſuetuvo Par- | k 
lamentieft Lex Parlamenti, 7he cozſtane 
Pradtice of Parlaments (and not one fin- 
gle Inſtance) 3s the Law of Parlaments, 
And ſuppoſe that Precedent of 25 Ed. I. | 


as 
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as full as could be wiſhedin this caſe; yet | .. 

- Ireturn the anſwer gfthe Anthour of the pax. 49+ 
Letter in alike caſe, This is but one (ſingle 
Precedent, ( of a Parlament without Bi- 
Ar ſhops, ) againſt multitudes wherein they 
were preſent : it was once ſo, and never but 
. once, And can that be thought ſufficient 
to alter and change the conſtant courſe and 
pradice of Parlaments , which hath been 

F otherwiſe £ 

Nothing now remains, but a ſevere 
reflexion on the Popzſh Biſhops for oppoſing 

the Statute of Proviſors , and the ſeveral yag. g6. 
\|, good AdFs for the Reformation. But what 
this makes againſt the Votes of Proteſtant 
Biſhops is hard to underſtand. If he 
thinks thoſe could not make 4 good Third 
Eftzte in Parlament, who took Oaths to 
the Pope contrary to their AZegeance, and 
the intereſt of the Nation, ſo do we. If 
he have a great zeal for the Reformatior, 
ſo have all true Members of the Church of 
* England, who, we doubt not, will hear- 
' _tily maintain the Cavſe of our Church a- 


_ | gainſt the Uſarpations of Rome, though 
pF the heat of others ſhould abate.. For did 

' Not our Proteſtant Biſhops ſeal the Refor- 
mation with their Blozd, and defend it 

| by their admirable Writings & What 

| Champions hath the Proteſtant Religion 
ever 
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__ hat _ be. « ed in _ repel, 
with. our Cramer, Qyatey, Jewe!, DANY 
Morton, Hall, rp. 2% v2 many other F 
Biſhops of the Church of England > And 
notwithſtanding the hard fortune Archb# 
ſhop Land had in other reſpe&s, not tobe*-3 
well underſtood in the Age he lived in'5 #3 
yet his enemies cannot deny his Bookto be. {:5;, 
written with as much ſtrength and. judg- #; 
ment againſt the Church of Kome,as any o- &* 
ther whatſoever. I ſhall conclude with :: 
ſaying, that the Clergy of the Church of * 
Ergland have done. incomparably more. 1 
Service againſt Popery,from the Reformati-' +: | 
tion to thisday, thenall the other Parties 
among us ' put together : And that the {| 
Papifts at this time wiſh for nothing more, © 4 
then to ſee men, under a pretence of Zeal +, | 
againſt Popery, todeſtroy our Church ; and #: 
while they cry up Magna Charta, to ins © 
vade the legal Rights thereof, and there, ©” 
by break the firſt Chapter of it 3 and from _ 
diſputing the B;ſhops preſence in Caſes Capi- * 
z4l,to proceed toothers ; and ſo by degrees' { 
toalter the azczert Conſtitution of our Par-- 
lam#:ts, which will unavoidably bring 4+ T 
rarchy andConfuſion upoa us: from which 
as well as Popery, Good Lord, deliver me” «. 
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